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FOREWORD TO THE FIRST EDITION 

 

I am very glad that Mr. Krishna Murari Yadav has brought out a really useful book on 

Criminal Procedure Law.  It is a branch of law which is being increasingly developed to control 

abuse or misuse of power and to do justice. The object of the code is to ensure a full and fair trial 

in the accordance with the Principles of Natural Justice. The Rule of Law, which runs like a golden 

spirit of the  our Constitution, requires that every person of the State must act in the interest of 

other, because we are living in a modern welfare State and public welfare should be  the ultimate 

goal of law.. 

To deal with the crime, we need law courts and impartial judge. We also need a code 

prescribing the lucid procedure to be followed in the law courts. Every procedure (civil or criminal) 

which governs the court proceedings before it arrives at that conclusion has to be such as is fair, 

inspires confidence and at same time is not such as provides aisle for the guilty. Law always 

developed like an infant and depends upon proper interpretation of our Hon’ble Judges. 

All procedural laws should be designed in a way to do justice with accused & and at same 

time with victims and society. Fair trial is triangle. Witnesses are eyes and ears of justice delivery 

system. Witnesses must be protected.  

I would like to mention an example of fair procedure, the Supreme Court in S. Nambi 

Narayan v.  Siby Mathews (September 14, 2018) & Bilkis Yakub Rasool v. State of Gujarat and 

Others (April 23, 2019) directed compensation in the sum of Rs. fifty lakhs to pay victims in each 

case. It seems very difficult to do fair justice without a lucid procedural law in a country like, India. 

Mr. Murari’s book contains a lucid framework of Criminal Procedure law in easy words, which 

unquestionably reflects from his hard work in this book. The way of introducing recent judgements 

and their ratio really impressed my heart. I have no doubt that this book will be useful for not only 

to law students but also professionals of law. 

The value of book lay in the fact that it was not merely a compendium of case law and 

section, but that the views expressed by the author on the various aspects of criminal procedure 

and their development in a lucid way. He used to explain section in very organized manner by 

dividing them into various parts and his way of forming exception is really brilliant and easy to 

understand. 

Once again, I congratulate Mr. Krishna Murari Yadav on bringing out a refreshing book 

on criminal procedure law. 

 

Place - Varanasi 

Date - May 17, 2020.                                                               Name & Designation  

       Prof. (Dr.) Chaturbhuj Nath Tewari 

       (Former Head & Dean, Faculty of Law,  

                  Mahatma Gandhi Kashi Vidyapith, Varanasi) 
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Preface to the First Edition 

This book is a sincere attempt to place before the aspirants of various judicial examination 

and Law students who are pursuing their law degree, a comprehensive volume which will enable 

them to acquire a detailed understanding of the various aspects of the Criminal Procedure. I thank 

my students; it is their interest and appreciation which inspires me to write the quality book for 

law students. 

An effort has been made to make the contents of the study material relevant, to the point, 

up-to-date and authentic. I have also used tables and diagrams to make the presentation clearer and 

easier. I used to explain section in very lucid manner by breaking section into parts which definitely 

going to help students. The chapter-wise question is designed (with explanation) in such a way to 

help the students to test their understanding of the chapter and major area of different state judicial 

examination for both preliminary and mains prospective. The questions are framed in accordance 

with the trends in various state judicial service examinations. Every step in this book is a little 

effort towards easy understanding of Law and its application in day to day life. 

After the commencement of Jammu and Kashmir Reorganisation Act, 2019 Code of 

Criminal Procedure, 1973 is applicable to the whole of India. I have tried to write latest judgments. 

For example, I have discussed duration or life of mandatory bail with the help of Sushila Aggarwal 

and others v. State (NCT of Delhi) and another (January 29, 2020). 

 

I may state that I have made all efforts to make the study scientific, systematic, useful and 

organized by help of recent judgements of Hon’ble Supreme Court by referring important ratio. I 

hope and trust that student community and men in public will find it useful, reliable and 

trustworthy. 

 

I welcome constructive comments and suggestions from our esteemed readers. 

 

 

New Delhi     

May 17, 2020       KRISHNA MURARI YADAV 

FACULTY OF LAW 

UNIVERSITY OF DELHI, DELHI 
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Unit -I 

Introduction 
 

41st Report (Sep. 1969) of Law Commission of India became basis of introduction of 

Code of Criminal Procedure, Bill. The Bill was introduced in the Rajya Sabha on 10th Dec., 1970. 

It was referred to the Select Committee. It received the assent of President on 25th January, 1974. 

The Code of Criminal Procedure, 1973 came into force on April 1, 1974.1 The Criminal Law 

(Amendment) Act, 2018 came into force on April 21, 2018.2 Code of Criminal Procedure, 1898 

was substituted by Code of Criminal Procedure, 1973. Total Sections, Chapters and Schedules in 

Cr.P.C.1973 are Sections 484, Chapter XXXVII and two Schedules.3 Unique character of 

Cr.P.C.1973 is separation of Executive from Judiciary.4 This is in consonance of Article 50 of 

Constitution of India.5 After the commencement of Jammu and Kashmir Reorganisation Act, 2019 

Code of Criminal Procedure, 1973 is applicable to the whole of India6. Jammu and Kashmir 

Reorganisation Act, 2019 came into force on 31 Oct. 2019.7 Only limited part of Cr.P.C is 

applicable to State of Nagaland and to the Tribal Areas (Tribal Areas means those areas which are 

mentioned in Sixth Schedule of the Constitution of India). Only Chapter VIII (Security for 

keeping the peace and for good behaviour, Sections 106 - 124) Chapter X (Maintenance of Public 

Order and Tranquility, Sections 129 - 148) Chapter XI (Preventive action of the Police, Sections 

149-153) which are related to maintenance of peace and security are applicable to State of 

Nagaland and to the tribal areas. State Government of Nagaland and Tribal Areas may apply whole 

Cr.P.C. in these areas. 

 

Question (2020) – Consider the following statement 

(i) Cr.P.C. is applicable to whole of India except State of Jammu & Kashmir 

(ii) Chapters VIII, X and XI is not applicable to State of Nagaland and Tribal Areas. 

(iii) Cr.P.C. came into force on January 25, 1974. 

(iv) Chapter II is related to ‘Constitution of Criminal Courts and Offices’. 

Which are the abovementioned statements are correct? 

                                                           
1 M.P. Civil Judge, 1986, M.P.APO, 1993 and Uttarakhand Civil Judge, 2002. 
2 UP (J) 2018. 
3 MP Civil Judge, 1986. 
4UPAPO 2002, 2007 and Raj. APO, 2011. 
5 Article 50 .Separation of executive from judiciary. 
6 Before the commencement of Jammu and Kashmir Reorganisation Act, 2019 Cr.P.C. was not applicable to the 

Jammu and Kashmir. Code of Criminal Procedure, 1973 is applicable to the whole of India except the State of Jammu 

and Kashmir.  

But now Cr.P.C. is also applicable to Union Territory of J&K. The Fifth Schedule, Table 1S.No. 9 of Jammu and 

Kashmir Reorganisation Act, 2019 provides – ‘In sub-section 2 of section 1, word “except the State of Jammu and 

Kashmir” shall be omitted. 
7 Gazette of India is available at: http://egazette.nic.in/WriteReadData/2019/210412.pdf  (Visited on January 6, 2020). 

31st Oct. is birth anniversary Hon’ble Sardar Ballabhbhai Patel. 

http://egazette.nic.in/WriteReadData/2019/210412.pdf
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(a) (i), (ii) (iii) and (iv) 

(b) Only (ii) (iii) and (iv) 

(c) Only (ii) (iii) 

(d) Only (iv). 

Answer - (d) Only (iv). Chapter II is related to ‘Constitution of Criminal Courts and Offices’( 

Sections 6-25A). After commencement of Jammu and Kashmir Reorganisation Act, 2019 Cr.P.C. 

is also applicable to Jammu and Kashmir. 

 

Substantive laws v. Procedural laws8 

 

Laws are mainly classified into two categories namely: (1) Substantive laws and (2) 

Procedural laws. Substantive law determines the rights and liabilities of the parties, while 

procedural law lays down the practice and procedure for enforcement of those rights and 

liabilities.9 IPC, Dowry Prohibition Act, 1961 Prevention of Corruption Act, Indian Contract Act, 

and Transfer of Property Act etc. are example of substantive law. CPC, Cr.P.C, Indian Evidence 

Act and Limitation Act are few examples of procedural law. Code of Criminal Procedure is a 

procedural law. It may be noted that the Code is not wholly procedural law. There are certain 

provisions of the Code which confer substantive rights e.g. section 125 confers substantive right 

of maintenance on wives, children and parents.10 It also deals prevention of offences (sections 106- 

124, 129-132, and 144 – 153) and public nuisance. These are also part of substantive law. 

 

Importance of Criminal Procedure 

 

Summary – 

(1) Law Commission of India, 37th Report, (1967) 

(2) Lqbal Ismail Sodawala v. The State of Maharashtra and Ors (1974) - Justice H R Khanna 

(3) Joginder Kumar vs. State of U.P. (1994) - Chief Justice M.N. Venkatachalliah 

(4) Malimath Committee Report (2003) 

 

 

Code of Criminal Procedure is part of procedural law. Without it realization of rights and 

imposing of duties are not possible. This is based on principle of natural justice. According to 

Article 21 of the constitution of India, “No person shall be deprived of his life or personal liberty 

except according to procedure established by law.” Cr.P.C. deals procedure by which life and 

                                                           
8 This question is basic question for interview in law field. 
9 CK Thakkar, Takwani Criminal Procedure 1(LexisNexis, Gurgaon 4th edn., 2015). 
10 CK Thakkar, Takwani Criminal Procedure 2(LexisNexis, Gurgaon 4th edn., 2015). 
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liberty of person can be deprived after following procedure laid down in Cr.P.C. It creates 

confidence among all persons including poor. It also provides speedy law related to maintenance. 

It also lays down procedure for fair trial. Several rights and remedies are also available in favour 

of accused as well as victim. 

The Code of Criminal Procedure provides the machinery for the detection of crime, 

apprehension of suspected criminals, collection of evidence, determination of the guilt or 

innocence of the suspected person, and the imposition of suitable punishment on the guilty. It is 

further aimed at trying to provide a balance between the needs of the investigating and adjudicatory 

bodies to detect crime, maintain law and order and the rights of the accused. With the increasing 

complaints regarding abuse of powers of arrest by the police, custodial torture and death, denial of 

bail, etc., the course particularly focuses on investigation, arrest, bail and principles of fair trial. 

The provision relating to plea bargaining has been included to critically examine its operation 

under the criminal law which may be oppressive unless all the stakeholders are equally 

positioned.11 

(1) Law Commission of India, 37th Report (1967)12 

The importance of Code of Criminal Procedure is based on two considerations:- 

First – expense, delay or uncertainty in applying the best laws for the prevention and punishment 

of offences would render those laws useless or oppressive: 

Secondly – law relating to criminal procedure is more constantly used and affects a greater number 

of persons than any other law.  

(2) Lqbal Ismail Sodawala v. The State of Maharashtra and Ors13 (13 August, 1974) 

In the case of Lqbal Ismail Sodawala v. The State of Maharashtra And Ors Hon’ble Justice 

H R Khanna observed, “The Code of Criminal Procedure is essentially a Code of procedure and 

like all procedural laws, is designed to further the ends of justice. At the same time it has to be 

borne in mind that it is procedure that spells much of the difference between rule of law and rule 

by whim and caprice. The object of the Code is to ensure for the accused a full and fair trial, in 

accordance with the principles of natural justice.”  Main purpose of procedural law is to establish 

rule of law. 

(3) Joginder Kumar v. State of U.P. (1994)14 

Hon’ble Chief Justice M.N. Venkatachalliah observed, “The quality of a nation’s 

civilization can be largely measured by the methods it uses in the enforcement of criminal law”. 

In this way criminal procedure is a measurement for civilization. 

                                                           
11 Course Material, LL.B., Faculty of Law, University of Delhi. Available at: 

http://lawfaculty.du.ac.in/files/course_material/II_Term/LB-203%20LawofCrimes_II_FinalContent2018.pdf  
12 LCI, 37th Report on Code of Criminal Procedure, 1889, P.2 Para 4. Available at; 

http://lawcommissionofindia.nic.in/1-50/Report37.pdf  
13 1974 AIR 1880 
14 AIR 1994 SC 1349. 

http://lawfaculty.du.ac.in/files/course_material/II_Term/LB-203%20LawofCrimes_II_FinalContent2018.pdf
http://lawcommissionofindia.nic.in/1-50/Report37.pdf
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(4) Malimath Committee Report (2003) Page15 (Para 2.1) 

  It was said in the Malimath Committee Report, “Substantive penal laws are enacted 

prescribing punishment for the invasion of the rights. When there is an invasion of these rights of 

the citizens it becomes the duty of the State to apprehend the person guilty for such invasion, 

subject him to fair trial and if found guilty to punish him. Substantive penal laws can be effective 

only when the procedural laws for enforcing them are efficient. This in essence is the function 

of the criminal justice system.” It means efficiency of substantive law depends upon procedural 

law. 

Stakeholders and Functionaries in the Criminal Justice Administration 

Apart from the main functionaries of the Criminal Justice System, others who have a stake 

in the system are the victims, the society and the accused. Other players are the witnesses and the 

members of the general public.16 

Stakeholders and functionaries mean those persons who and organizations which are involved in 

the administration of criminal justice. These stakeholders and functionaries are following - (1) 

State (2) Judges (3) Police (4) Victim (5) Accused (6) Advocate (7) Witness (8) Society (9) 

Members of the general public.17  

(1) State – The State discharges the obligation to protect life, liberty and property of the citizens 

by taking suitable preventive and punitive measures which also serve the object of preventing 

private retribution so essential for maintenance of peace and law and order in the society.18 

Main functions of State are to protect the life and liberty of its subjects and to punish culprits. State 

has also responsibilities to protect sovereignty and integrity of nation. Commission of crime is 

treated crime against State. State establishes a machinery to administer justice according to law 

made by State. In India several laws have been enacted to administer justice. These laws may be 

divided mainly in two parts (1) Civil laws and (2) Criminal laws. These laws may further be 

divided into two parts namely; (i) substantive laws and (ii) procedural laws.  

(2) Judges- Independent and efficient judges are sine qua non for administration of justice. In 

India shortage of number of judges in higher and lower judiciary is big problem. Near about one-

third seats are vacant. Huge pendency of cases and poor rate of convictions are the twin problems 

of the judiciary. The major area that needs attention for improving the situation is providing 

adequate number of Judges who are proficient in dealing with criminal cases.19 Judges should not 

sit as a mute spectator. There is hierarchy of judges in India namely Supreme Court, High Courts, 

Court of Sessions/ Additional Court of Sessions, Assistant Court of Sessions, Chief Judicial 

Magistrate/ Chief Metropolitan Magistrate, Metropolitan Magistrate/ Magistrate of the First Class, 

                                                           
15 “Committee on Reforms of Criminal Justice System” which is also known as Malimath Committee Report. 

The Committee on Reforms of the Criminal Justice System was constituted by the Government of India, Ministry of 

Home Affairs by its order dated 24 November 2000, to consider measures for revamping the Criminal Justice System. 

Report was submitted in 2003. 
16 Malimath Committee Report 
17Dr. Justice V.S. Malimath Committee Report,  Para 1.35 Vol. 1, 

https://mha.gov.in/sites/default/files/criminal_justice_system.pdf  
18 Dr. Justice V.S. Malimath Committee Report,   
19 Dr. Justice V.S. Malimath Committee Report,   

https://mha.gov.in/sites/default/files/criminal_justice_system.pdf
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Magistrate of the Second Class. They have different powers and responsibilities. In the case of 

Zahira Habibullah Sheikh & Anr. v. State of Gujarat & Ors. (08/03/2006) Supreme Court 

observed, “Fair trial obviously would mean a trial before an impartial Judge, a fair prosecutor and 

atmosphere of judicial calm.” 

(3) Police –Police has very wider power. It has power to arrest culprits and investigate the offences. 

It has also responsibility to maintain law and order.  Police system has been politicized. It is 

overloaded from work. There is time to divide the police system in two wings namely; (1) 

Investigation Wing (2) Law and Order Wing. The Investigation Wing should be separated from 

the Law and Order Wing. 

(4) Victim – In the initial stage whole concentration of criminal law justice system was on accused. 

Later on new concept i.e. right of victim started. In 2009 several amendments were made to give 

some rights and relieves in favour of victim. For example Section 2(w a) (definition of victim) 

section 357A20 (Victim Compensation Scheme), Section 357 C21 (Treatment of victims of sexual 

offences), Section 372, Provided22 (Right of victim to appeal in certain cases). Under section 357A 

District Legal Services Authority or State Legal Services Authority is authorised to decide 

quantum of compensation.23   

(5)Accused –The well recognised fundamental principles of criminal jurisprudence are 

‘presumption of innocence and right to silence of the accused’, ‘burden of proof on the 

Prosecution’ and the ‘right to fair trial’. Several rights for accused have also been prescribed in 

Constitution of India especially Article 20 and Article 22. Legal aid to the accused at the expense 

of State is also provided in certain cases (Article 39A of the Constitution, Section 304 of Cr.P.C. 

and M.H. Hoscot v. Maharashtra, 1978 - Right to free legal aid is fundamental right under article 

21 of the constitution of India.) In the case of Hussainara Khatoon (No.1) v. State of Bihar (1979) 

Supreme Court held that Right to Speedy Trial is fundamental right under Article 21.24 

(6) Advocate – Advocates including Public Prosecutors and Assistant Public Prosecutors are part 

and parcel of criminal justice system. In the adversarial system they play vital roles in finding of 

truth and delivery of Zahira Habibullah Sheikh & Anr. v. State of Gujarat & Ors. (08/03/2006) 

Supreme Court observed, “Fair trial obviously would mean justice. In the case of a trial before an 

impartial Judge, a fair prosecutor and atmosphere of judicial calm. 

(7) Witness - According to Bentham, “Witnesses are the eyes and ears of justice”. In the case of  

Mrs. Neelam Katara v. Union of India (2003), Delhi High Court after observing laws of several 

countries laid down exhaustive guidelines for protection of witnesses. In the case of Zahira 

Habibullah Sheikh & Anr. v. State of Gujarat & Ors. (08/03/2006) Supreme Court observed, “Fair 

trial means a trial in which bias or prejudice for or against the accused, the witnesses, or the cause 

which is being tried is eliminated. If the witnesses get threatened or are forced to give false 

evidence that also would not result in a fair trial. The failure to hear material witnesses is certainly 

denial of fair trial.”25 

                                                           
20 UP(J)2018. 
21 DJS (Pre.) 2019. 
22 MP(J) Pre. 2011. 
23 MP(J) Pre. 2011. 
24 LL.B DU, 2013. Question 8 (a) Right of arrested person and the victim under the Cr.P.C. 
25 LL.B DU, 2013. Question 8  (c) Write short note on witness protection scheme? 
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The Witness Protection Bill, 2015 has been introduced in Lok Sabha for protection of witnesses. 

(8) Society – Society has huge shareholders in criminal justice system. ‘Social Danger Theory’ 

has also been developed for the making difference between attempt and preparation. Fair criminal 

justice systems build up confidence in society and other member instead of taking revenge and 

taking law in his own hands take recourse of State sponsored criminal justice system. In the K.M. 

Nanawati case Supreme Court said that at the time of deciding ‘Grave and Sudden Provocation’ 

society of the accused must also be considered. 

(9) Members of the general public – Public are wider term than society. Terrorist attacks, 

economic offences, food adulteration cases effect public at large. 

Adversarial System26 v. Inquisitorial System (Malimath Committee Report) 

Introduction -There are two major systems in the world. There are adversarial systems 

which have borrowed from the inquisitorial system and vice versa. Inquisitorial system followed 

in France, Germany, Italy and other Continental countries is more efficient and therefore a better 

alternative to the adversarial system. The Inquisitorial System is certainly efficient in the sense 

that the investigation is supervised by the Judicial Magistrate which results in a high rate of 

conviction. 

Adversarial System 

The system followed in India for dispensation of criminal justice is the adversarial system 

of common law inherited from the British Colonial Rulers. The accused is presumed to be innocent 

and the burden is on the prosecution to prove beyond reasonable doubt that he is guilty. The 

accused also enjoys the right to silence and cannot be compelled to reply. The aim of the Criminal 

Justice System is to punish the guilty and protect the innocent. In the adversarial system truth is 

supposed to emerge from the respective versions of the facts presented by the prosecution and 

the defence before a neutral judge. The judge acts like an umpire to see whether the prosecution 

has been able to prove the case beyond reasonable doubt and gives the benefit of doubt to the 

accused. As the adversarial system does not impose a positive duty on the judge to discover truth 

he plays a passive role. The system is heavily loaded in favour of the accused and is insensitive to 

the victims’ plight and rights. 

Inquisitorial System 

In the inquisitorial system, power to investigate offences rests primarily with the judicial 

police officers (Police/ Judiciare). They investigate and draw the documents on the basis of their 

investigation. The Judicial police officer has to notify in writing of every offence which he has 

taken notice of and submit the dossier prepared after investigation, to the concerned prosecutor. If 

the prosecutor finds that no case is made out, he can close the case. If, however he feels that further 

investigation is called for, he can instruct the judicial police to undertake further investigation. The 

judicial police are required to gather evidence for and against the accused in a neutral and 

objective manner as it is their duty to assist the investigation and the prosecution in discovering 

truth. Exclusionary rules of evidence hardly exist. Hearsay rules are unknown in this System. If 

the prosecutor feels that the case involves serious offences or offences of complex nature or 

politically sensitive matters, he can move the judge of instructions to take over the responsibility 

of supervising the investigation of such cases. 

                                                           
26 Malimath Committee Report, Vol. 1, Page 23, Para 2.1.  
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    Definitions 

Syllabus in LL.B., DU – 

 (1) Bailable Offence – Section 2(a) (2) Inquiry – Section 2(g) (3) Investigation– Section 2(h) (4) 

Summons-case – Section 2(w) (5) Victim– Section 2(wa) (6) Warrant Case– Section 2(x).    

 

Section 2 - Definitions.  

In this Code, unless the context otherwise requires,- 

Section 2 (a) “bailable offence” means an offence which is shown as bailable in the First 

Schedule27, or which is made bailable by any other law for the time being in force; and “non- 

bailable offence” means any other offence;28&29 

Question (UP APO Spl. 2007) – Which of the following is not matching – 

(a) Police Report – Section 2 (r) 

(b) Cognizable Offence - Section 2 (c) 

(c)Bailable offence – Section 2 (c) 

(d) Investigation - Section 2 (h) 

Answer – C. Bailable offence has been defined under section 2(a). 

 

Section 2 (b) “charge” includes any head of charge when the charge contains more heads than 

one; 

Section 2 (c)30 “cognizable offence” means an offence for which, and “cognizable case” means a 

case in which, a police officer may, in accordance with the First Schedule or under any other law 

for the time being in force31, arrest without warrant,32 

Section 2 (d) “complaint” means any allegation made orally or in writing to a Magistrate, with a 

view to his taking action under this Code, that some person, whether known or unknown, has 

committed an offence, but does not include a police report. 

 Explanation.- A report made by a police officer in a case which discloses, after investigation, the 

commission of a non- cognizable offence shall be deemed to be a complaint; and the police officer 

by whom such report is made shall be deemed to be the complainant; 

                                                           
27 Offences related to IPC. 
28 MP APO 1993 and 2008, MP Civil Judge 2007. Meaning of bailable and non-bailable offence. 
29 The Muslim Women (Protection of Rights on Marriage) Act, 2019. According to Section 7 of this Act, offences 

under this Act are ‘Cognizable’, ‘Compoundable’ and ‘Non- bailable’. Non- bailable offences means bail cannot be 

demanded as a matter of right. It depends upon discretion of court.  
30 Uttarakhand Civil Judge, 2009 & 2011. Cognizable offence has been defined under section 2 (c). 
31 For example Dowry Prohibition Act, 1961, Section 8 Every offence under this Act shall be cognizable, non-bailable 

and non-compoundable. 
32 UP APO 2002, 2007, MP (J) 2005-2006 and MP APO 2008. In case of cognizable offence Police can arrest [section 

2 (c)] and investigate (Section 156(1) without warrant. Under section 154 FIR is lodged regarding cognizable offences. 

Generally these are serious offences and punishable for three years or more than three years. But there are certain 

offences which are punishable less than three years but they are cognizable offences.  
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Section 2 (e) “High Court” means,- 

(i) in relation to any State, the High Court for that State; 

(ii) in relation to a Union territory to which the jurisdiction of the High Court for a State has been 

extended by law, that High Court; 

(iii) in relation to any other Union territory, the highest Court of criminal appeal for that territory 

other than the Supreme Court of India; 

Section 2 (f) “India” means the territories to which this Code extends; 

Section 2 (g) “inquiry” means every inquiry, other than a trial, conducted under this Code by a 

Magistrate or Court; 

Complaint – Sec. 2(d) Inquiry– Sec. 2(g) Trial -Not defined in 

Cr.P.C. 

Magistrate Magistrate or Court33 Magistrate or Court 

 Inquiry is conducted by Magistrate or 

Court with a view to find out prima-facie 

case.34 Inquiry is conducted before 

framing of charge.35 

 

 

Section 2(h) defines ‘investigation’.36 Purpose of investigation is collection of evidence.37It is not 

judicial proceeding.38 Investigation is conducted by (i) a police officer or (ii) by any person (other 

than a Magistrate) who is authorised by a Magistrate in this behalf.39  

Section 2 (i) “judicial proceeding” includes any proceeding in the course of which evidence is or 

may be legally taken on oath; 

Section 2 (j) “local jurisdiction”, in relation to a Court or Magistrate, means the local area within 

which the Court or Magistrate may exercise all or any of its or his powers under this Code  and 

such local area may comprise the whole of the State, or any part of the State, as the State 

Government may, by notification, specify. 

Section 2 (k) “metropolitan area” means the area declared, or deemed to be declared, under section 

8, to be a metropolitan area; 

Section 2 (l) “non- cognizable offence” means an offence for which, and “non- cognizable case” 

means a case in which, a police officer has no authority to arrest without warrant;40 

Section 2 (m) “notification” means a notification published in the Official Gazette; 

                                                           
33 Chhattisgarh Civil Judge, 2002, MP APO 2009.  Inquiry is conducted by either by Magistrate or Court. 
34 UP HJS (Pre) 2009. 
35 UK (J) 2002. 
36 Uttarakhand Civil Judge 2009. 
37 Uttarakhand Civil Judge 2002, 2010, UPAPO 2007, 2002 
38 UPAPO 2002 
39 MP APO 1997 
40 The Sexual Harassment Of Women At Workplace (Prevention, Prohibition And Redressal) Act, 2013 Section 27 

(3) Every offence under this Act shall be non-cognizable. On the issue of bailable and non-bailable offences this law 

is silent. It will be decided according to Schedule I , List II of Cr.P.C. 
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Section 2 (n)  “offence” means any act or omission made punishable by any law for the time being 

in force and includes any act in respect of which a complaint may be made under section 20 of the 

Cattle- trespass Act, 1871 (1 of 1871 ); 

Section 2 (o) “officer in charge of a police station” includes, when the officer in charge of the 

police station is absent from the station house or unable from illness or other cause to perform his 

duties, the police officer present at the station- house who is next in rank to such officer and is 

above the rank of constable or, when the State Government so directs, any other police officer so 

present; 

Section 2 (p) “place” includes a house, building, tent, vehicle and vessel; 

Section 2 (q) “pleader”, when used with reference to any proceeding in any Court, means a person 

authorised by or under any law for the time being in force, to practise in such Court, and includes 

any other person appointed with the permission of the Court to act in such proceeding; 

Section 2 (r) “police report” means a report forwarded by a police officer to Magistrate under sub- 

section (2) of section 173; 

 

Section 2 (s) “police station” means any post or place declared generally or specially by the State 

Government, to be a police station, and includes any local area specified by the State Government 

in this behalf; 

Section 2 (t) “prescribed” means prescribed by rules made under this Code; 

Section 2 (u) “Public Prosecutor” means any person appointed under section 24, and includes any 

person acting under the directions of a Public Prosecutor; 

Section 2 (v) “sub- division” means a sub- division of a district; 

Section 2 (w) “summons- case” means a case relating to an offence, and not being a warrant- case. 
41 

Section 2 (wa)42 “victim” means a person who has suffered any loss or injury caused by reason of 

the act or omission for which the accused person has been charged and the expression “victim” 

includes his or her guardian or legal heir. 

Section 2 (x) “warrant- case” means a case relating to an offence punishable with death, 

imprisonment for life or imprisonment for a term exceeding two years;43 

 

Section 2 (y) words and expressions used herein and not defined but defined in the Indian Penal 

Code (45 of 1860) have the meanings respectively assigned to them in that Code. This section is 

bridge between Cr.P.C and Indian Penal Code.  

 

 

 

 

                                                           
41 UPAPO 2005, 2006, 2007. UPAPO 2005, 2006 -“summons- case” are those which are not warrant cases. UPAPO 

2007 – Summon cases are those cases which are not punishable more than two years. 
42 Ins. in 2009 (w.e.f. 31-12-2009). 
43 MP APO, 1995, 2009, MP Civil Judge 2005- 2006, UPAPO 2002, UK (J) 2002 
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UP (J) 2018 - 

Question -Which of the following is not correctly matched? 

(a) Complaint -Section 2(d) 

(b) Police Report– Section 2(r) 

(c) Contents of Judgment– Section 354 

(d) Victim Compensation Scheme – Section 357 

Answer - (d) Section 357 deals ‘Order to pay compensation, while Section 357A deals ‘Victim 

Compensation Scheme’. Victim Compensation Scheme has been inserted in section 357A by 2009 

amendment. 

 

 

 

Classification of Offences under Cr.P.C. 

 

Offences under Cr.P.C. have been classified on several grounds which are following –  

 

(1) Free from custody (i) Bailable Offences   

Section 2 (a). Bail is matter of 

right. 

(ii) Non-bailable Offences– 

Section 2 (a). Bail is discretion 

of court rather than right of 

accused.  

(2) Power of police to arrest (i) Cognizable offence  

Section 2 (c). Police can arrest 

without warrant. 

(ii) Non-Cognizable Offences 

Section 2 (l). Police cannot 

arrest without warrant. 

(3) Trial and Issues of 

process 

(i) Summon Case 

 Section 2 (w). Other than 

warrant case. Offences 

punishable up to 2 years is 

summon cases. 

(ii) Warrant Case 

 Section 2 (x). Punishable with 

death, imprisonment for life or 

imprisonment exceeding two 

years. 

(4) Compromise between 

Parties 

(i) Compoundable Offences– 

Section 320. Certain offences 

are allowed to be 

compromised between parties. 

Criminal cases can be 

disposed without full trial. 

(ii)Non-compoundable 

Offences - Section 320. 

Certain offences are not 

allowed to be compromised 

between parties. Criminal 

cases are disposed with full 

trial. 

 

UP (J) Mains Question no. 10 (a) Illustrate and distinguish between: 

(1) Cognizable and Non-Cognizable Offence  

(2) Bailable and Non-Bailable Offences 

(3) Summary Cases and warrant cases 

(4) Inquiry and trial 
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Differences between Bailable and Non-Bailable Offences44&45 

 

“The bail is rule, jail is exception.” This rule was laid down by the Supreme Court in Moti Ram 

& Ors. v. State of M.P.46 (August 24, 1978) by Hon’ble Justice V.R. Krishnaiyer.  

 Bailable Offences Non-Bailable Offences 

Similarity  Both have been defined in same 

section.  

Basis of classification of both is release 

of accused or suspected person. 

 Offences under IPC Both have been shown First Schedule, 

First Part and Column 5. 

 Offences other than under IPC Both have been shown First Schedule, 

Second Part and Column 3. 

Differences Differences Differences 

Definition Section 2 (a) -“Bailable offence” 

means an offence which is shown as 

bailable in the First Schedule, or 

which is made bailable by any other 

law for the time being in force. 

Section 2 (a) “non- bailable offence” 

means any other offence. “Non-

bailable offence” means offence other 

than bailable offence. It is residuary.  

 

Offences 

other than 

IPC 

Second part of the First Schedule of 

the Code deals with offences other 

than that of IPC and provides that if 

the offence is punishable with 

imprisonment for less than 3 years 

or with fine only that offence shall 

be treated bailable offences. 

Second part of the First Schedule of the 

Code deals with offences other than 

that of IPC and provides that if the 

offence is punishable with death,  

imprisonment for life or 

imprisonment for 3 years or more that 

offence shall be treated non-bailable 

offences. 

Right v. 

Discretion 

In case of bailable offence, accused 

can claim bail as a matter of right. If 

he is fulfilling all other conditions, 

Court or Officer in Charge of Police 

Station cannot deny bail. 

In case of non- bailable offence, 

accused cannot claim bail as a matter 

of right. Court or Officer in Charge of 

Police Station may grant bail. It is 

discretion of Court or Officer in Charge 

of Police Station to grant bail. There 

are certain exceptional cases when 

granting of bail is mandatory in non-

bailable cases for example section 167, 

section 437(2), section 437(6), and 

section 437(7) etc. 

Anticipatory 

Bail 

In case of Bailable offence, there is 

no provision for anticipatory bail. 

In case of Non-bailable offence, there 

is provision for anticipatory bail 

(Section 438). 

                                                           
44 UP (J) Mains 2015 Q. No. 8 Distinguish between bailable and non-bailable offence. 
45 UP (J) Mains 2015 Q. No. 8 – Under Cr. P.C., 1973, section 2 how are bailable or non-bailable offences 

distinguished? Under what circumstances of section 437 of the Code, bail may be given in case of non-bailable 

offence? Discuss. 
46 UP (J) 2018. 
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Differences between Cognizable and Non-Cognizable Offence47 

Classification of offences between cognizable and non-cognizable Offence is on the basis 

of power of police to arrest and investigate the matter. There are following differences between 

both –  

Basis Cognizable Offence Non-Cognizable Offence 

Provision Section 2( c) of Cr.P.C. Section 2( l) of Cr.P.C. 

Definition “Cognizable offence” means an offence 

for which, and “cognizable case” means a 

case in which, a police officer may, in 

accordance with the First Schedule or 

under any other law for the time being in 

force, arrest without warrant. 

 

Section 2 (l) “Non- cognizable 

offence” means an offence for 

which, and “non- cognizable 

case” means a case in which, a 

police officer has no authority 

to arrest without warrant. 

“First Schedule or under any 

other law for the time being in 

force” are missing in the 

definition of Non-Cognizable 

Offence. 

Offences other 

than IPC 

Second part of the First Schedule of the 

Code deals with offences other than that of 

IPC and provides that if the offence is 

punishable with death,  imprisonment for 

life or imprisonment for 3 years or more 

that offence shall be treated as cognizable 

offences. 

Second part of the First 

Schedule of the Code deals with 

offences other than that of IPC 

and provides that if the offence 

is punishable with 

imprisonment for less than 3 

years or with fine only that 

offence shall be treated as non-

cognizable offences. 

Arrest Arrest without warrant Arrest with warrant. 

Nature of 

offences 

Generally cognizable offences become 

serious and public matters. 

Generally non-cognizable 

offences become less serious 

and private matters. 

FIR Under section 154 FIR is registered related 

to cognizable offences. 

Information as to non-

cognizable cases is recorded 

under section 155. 

Power of 

investigation 

Section 156 – After recording the FIR 

under section 154, any officer in charge of 

police station may, without the order of a 

Magistrate, investigate any cognizable 

case. 

Section 155 - No police officer 

shall investigate a non- 

cognizable case without the 

order of a Magistrate having 

power to try such case or 

commit the case for trial. 

                                                           
47 UP (J) Mains 2015 Q. No. 8 Distinguish between Cognizable and Non-Cognizable Offence 
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Differences between Summon Cases and Warrant Cases48 

 

Basis Summon Cases Warrant Cases 

Provision Section 2(w) Section 2(x) 

Definition “Summons- case” means a case 

relating to an offence, and not being 

a warrant- case. 

“Warrant- case” means a case relating 

to an offence punishable with death, 

imprisonment for life or 

imprisonment for a term exceeding 

two years. 

Kind of 

Procedure for 

trial 

There is only one procedure 

prescribed for trial of summons 

cases (Sections 251 – 259). 

There are two types of procedure for 

trial of warrant cases by Magistrates 

namely: (1) Cases instituted on police 

report (Sections 238 – 243, 248-250) 

and (2) Cases instituted otherwise 

than on police report (Sections 244 – 

247, 248-250). 

Framing of 

Charge 

Framing of charge is not 

necessary(Section 251) 

Framing of charge is necessary 

(Section 240 and section 246). 

Issue of process In summon cases summon shall be 

issued (Section 204(1) (a)). 

In warrant cases either warrant or 

summon may be issued (Section 

204(1) (b)). 

Conversion  

 

According to Section 259 Trial of 

Summons Cases can be converted 

into trial of warrant cases. 

Trial of Warrant Cases cannot be 

converted into Summons cases 

Acquittal/ 

Discharge 

 

In case of non-appearance of 

complainant, Magistrate may acquit 

the accused. 

In case of non-appearance of 

complainant, Magistrate may 

discharge the accused in some case 

before framing of charge. 

 

Process to compel appearance 

 

Number of 

Copy  

Summon is issued in duplicate (two 

copies of summon). Section  61 

Warrant is issued in one copy. Section  

70 

Kinds There is no kind of summon There are two types of warrant 

namely; (1) Warrant – section 70 

(2)Bailable warrant- Section 71.  

 

                                                           
48 UP (J) Mains 2016 Q. No. 8 Distiction between trial of summons cases and warrant cases. 
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Difference between Summons Cases/ Warrrant cases and Summons/Warrant 

S.No. Summons Cases/ Warrrant cases Summons/Warrant 

1 These are kinds of offences These are process to compel 

appearance 

Differences between Inquiry and Trial49 

Basis Inquiry  Trial 

Provision Section 2(g) It has not been defined under 

Cr.P.C. 

Definition According to section 2(g) “Inquiry” 

means every inquiry, other than a trial, 

conducted under this Code by a 

Magistrate or Court. 

Trial may be said to be a judicial 

proceeding which ends either in 

conviction or acquittal of 

accused. 

 Inquiry is conducted by Magistrate or 

Court with a view to find out prima-facie 

case. 

Trial is conducted by Magistrate 

or Court with a view to find out 

merit of the case.  

 Inquiry is conducted before framing of 

charge. 

Trial is conducted after framing 

of charge.  

Trial includes all steps which a 

criminal court adopts subsequent 

to the framing of the charge and 

until the pronouncement of 

judgment. 

Differences between Inquiry and Investigation 

Basis Inquiry Investigation 

Provision Section 2 (g) Section 2 (h) 

Definition According to section 2(g) “Inquiry” 

means every inquiry, other than a 

trial, conducted under this Code by a 

Magistrate or Court. 

“Investigation” includes all the 

proceedings under this Code for the 

collection of evidence conducted by a 

police officer or by any person (other than 

a Magistrate) who is authorised by a 

Magistrate in this behalf; 

Conducted 

by 

Magistrate or Court. Police officer or by any person (other than 

a Magistrate) who is authorised by a 

Magistrate in this behalf 

Object Inquiry is conducted by Magistrate or 

Court with a view to find out prima-

facie case. 

Object of investigation is collection of 

evidence.  

Nature of 

proceeding 

It is judicial proceeding.  It is not judicial proceeding. 

 

                                                           
49 UP(J) Mains 1991 Q. 10. Distinguish between Inquiry and Investigation. 



15 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

Hierarchy, powers and duties of Criminal Courts 

 

Hierarchy of Criminal Courts50 

Supreme Court 

 

High Court 

 

Session Court 

(Session Judge, Additional Session Judge) 

 

 

Assistant Session Judge Chief Metropolitan Magistrate Chief Judicial Magistrate 

  

 

Metropolitan Magistrate Special   Metropolitan Magistrate   

          

Sub-Divisional Judicial Magistrate 

           

            

Judicial Magistrate  Special Judicial Magistrate      Judicial Magistrate   Special J.M.   

First Class   First Class       Second Class  Second Class 

 

Sentence Passed by Criminal Courts 

Supreme Court  Any sentence authorised by law 

High Courts Sec. 28(1) Any sentence authorised by law 

Session Judge / Additional 

Session Judge 

Sec. 28(2) Any sentence authorised by law ( Sentence of death 

is subject to confirmation of High Court u/s 368) 

Assistant Session Judge Sec. 28(3) Imprisonment up to ten years or/and fine 

Chief Judicial Magistrate51/ 

Chief Metropolitan 

Magistrate 

Sec. 29(1) 

& 

 Sec. 29(4) 

Imprisonment up to seven years or/and fine 

Judicial Magistrate of First 

Class/ Metropolitan 

Magistrate 

Sec. 29(2) 

& 

 Sec. 29(4) 

Imprisonment up to three years or/and fine up to rs. 

10,000. 

Judicial Magistrate of 

Second Class 

Sec. 29(3) Imprisonment up to one year or/and fine up to rs. 

5,000. 

 

                                                           
50K.N. Chandrasekharan Pillai,  R.V.Kelkar’s Criminal Procedure 17( EBC, Delhi 6th edn., 2014). 

CK Thakkar, Takwani Criminal Procedure 2(LexisNexis, Gurgaon 4th edn., 2015). 
51 UP (J) 2018. 
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Power of High Court – Under section 9, High Court has power to appoint Session Judge, 

Additional Session Judge and Assistant Session Judge. According to section 28(1) High Court may 

pass any sentence authorised by law. Punishment of death sentence passed by Session Judge / 

Additional Session Judge cannot be executed unless it is confirmed by High Court under section 

368. High Court may authorize Judicial Magistrate First Class (Section 260) and Judicial 

Magistrate Second Class for summary trial. Under section 438 High Court and Court of Session 

have concurrence power to grant anticipatory bail. Only High Court has inherent power under 

section 482 of Cr.P.C.  

Duty – According to section 483 it is duty of High Court to exercise continuous superintendence 

over Courts of Judicial Magistrates subordinate to it as to ensure that there is an expeditious and 

proper disposal of cases by such Magistrates. 

Power of Court of Session –All Assistant Sessions Judges (section 10), Chief Judicial Magistrate 

(section 15), the Chief Metropolitan Magistrate and Additional Chief Metropolitan Magistrate 

(section 19) shall be subordinate to the Sessions Judge. The Sessions Judge may, from time to 

time, make rules consistent with this Code, as to the distribution of business among such Assistant 

Sessions Judges (section 10). It may pass any sentence authorised by law subject to confirmation 

of sentence of death by High Court (Section 28).  A Sessions Judge may withdraw any case or 

appeal from, or recall any case or appeal which he has made over to, any Assistant Sessions Judge 

or Chief Judicial Magistrate subordinate to him (section 409). Session Judge has also power to 

grant anticipatory bail (section 438) and bail (section 439). It has also appellate power. 

Duty - A Sessions Judge or Magistrate making an order under section 408, section 409, section 

410 or section 411 shall record his reasons for making it (Section 412). 
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Unit – II 

First Information Report 

Krishna Murari Yadav 

        Assistant Professor,   

        LC-I, Faculty of Law,  

University of Delhi, Delhi 

Contact no. -7985255882 

Krishnamurari576@gmail.com 

 

Question 1 (UP J Mains) - What is First Information Report? What is its evidentiary value?52 

Question 2 (UP J Mains) – Distinguish between Police Report and FIR. 

  

LL.B. DU 2017 - Question 1 

What is first information report? Whether a police officer who receives any information under 

section 154 or comes to know otherwise under section 157 is under an obligation to register an 

FIR or does he or she have discretion to conduct preliminary inquiry? Explain in the light of the 

case Lalita Kumari v. Govt. of U.P. (2013). 

 

LL.B. DU 2019 - Question 1(a) 

Registration of FIR is mandatory under section 154 of Cr.P.C if the information discloses 

commission of cognizable offence and no preliminary inquiry is permissible in this situation.  

If the information received does not discloses cognizable offence but indicates necessity for an 

inquiry, a preliminary inquiry may be conducted only to ascertain whether cognizable offence is 

disclosed or not. Discuss with the help of case laws. 

 

Remark- Lalita Kumari v. Govt. of U.P. 

 

 

LL.B. DU 2019 - Question 2(a) 

 What is ambit of power of the magistrate under section 156(3) of the Cr.P.C., 1973? 

 Whether the aggrieved person has right to claim the offence be investigated by any 

particular agency of his choice?  

Discuss with the help of case law. 

 

Remark- Sakiri Vasu v. State of U.P. & Madhu Bala v. Suresh Kumar, 

 

                                                           
52 UP(J) Mains 2000 Q. 9. 

mailto:Krishnamurari576@gmail.com
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Question 1 - What is First Information Report? What is its evidentiary value? 

Answer - First Information Report (FIR) has not been defined in the Cr.P.C. FIR means first time 

reporting of information to the police regarding commission of cognizable offence. By this 

criminal law comes into motion.  

Ravi Kumar v. State of Punjab53 (SC, March 4, 2005) 

Hon’ble Justice Arijit Pasayat said “The First Information Report is a report giving information 

of the commission of a cognizable crime which may be made by the complainant or by any other 

person knowing about the commission of such an offence. It is intended to set the criminal law in 

motion. Any information relating to the commission of a cognizable offence is required to be 

reduced to writing by the officer-in-charge of the Police Station which has to be signed by the 

person giving it and the substance thereof is required to be entered in a book to be kept by such 

officer in such form as the State Government may prescribe in that behalf. The registration of the 

FIR empowers the officer in-charge of the Police Station to commence investigation with respect 

to the crime reported to him. A copy of the FIR is required to be sent forthwith to the Magistrate 

empowered to take cognizance of such offence.” 

Essential ingredients of FIR 

There are following essential ingredients of FIR under section 154 -   

(1) Information- There should be information 

(2) Cognizable Offence-That information must be related to commission of cognizable offences, 

(3) Officer in charge of a police station and woman police officer or any woman officer -It must 

be made to the officer in charge of a police station. If the informant is the victim (woman) of acid 

attack, outrage of modesty, rape or word intended to insult the modesty of a woman then such 

information shall be recorded, by a woman police officer or any woman officer. If the victim is 

temporarily or permanently mentally or physically disabled, then such information shall be 

recorded by a police officer, at the residence of the person seeking to report such offence or at a 

convenient place of such person’s choice, in the presence of an interpreter or a special educator, 

as the case may be. The recording of such information shall be video graphed. 

(4) Oral or written - It may be given either orally or written form. If it is given orally to an officer 

in charge of a police station, shall be reduced to writing by him or under his direction, and be read 

over to the informant. In our country near about 25% population is illiterate. So it has been 

provided that information may be given orally or in writing.  

(5) Signature of informant- Every such information, whether given in writing or reduced to 

writing (oral information) as aforesaid, shall be signed by the person giving it (informant), and  

(6) Entering of substance in book - The substance the information shall be entered in a book to 

be kept by such officer in such form as the State Government may prescribe in this behalf. ‘General 

Diary’ has been prescribed for this purpose. 

                                                           
53 Supreme Court, Division Bench, Hon’ble JJ. Arijit Pasayat & S.H. Kapadia 
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Number of copies and Entering of substance in ‘General Diary’ 

Every State has made certain regulations to deal number of copies and mentioning substance of 

FIR in books. Here I am discussing Uttar Pradesh Police Regulations54. According to Para 97 of 

this regulation FIR must be prepared in ‘triplicate’ (Three copies). Informant must sign all three 

copies or if he cannot write he must put his thumb impression. Officer in charge of police station 

must sign and seal all three copies also. These copies are distributed according to sections 156, 

157, 158 of Cr.P.C. and Para 97 Uttar Pradesh Police Regulations in following manner - 

(1) Original (First) Copy to Magistrate – According to section 157, officer in charge of police 

station empowered under section 156 shall forthwith send a report of FIR to a Magistrate who is 

empowered to take cognizance of such offence upon a police report. According to section 158, 

report under section 157 shall be submitted through such superior officer of police as the State 

Government appoints. Original copy is sent through SP to Magistrate having jurisdiction.  

(2) Second Copy to ‘Informant’ - Second copy shall be given to the informant free of cost.  

(3) Third Copy for Police Station - Third copy remains in book. According to Para 99 of Uttar 

Pradesh Regulation as soon as information has been written in First Information Book, the 

substance of FIR must be written in ‘General Diary’.  

Three Copies of FIR 

 First (Original) Copy to Magistrate 

Second Copy to ‘Informant’ 

Third Copy for Police Station 

 

FIR and Further Process 

 

  Section 154 (FIR)  

 

Section 157 r/w Section 158 (Sending of one copy of FIR forthwith to Judicial 

Magistrate in a manner as mentioned in sec. 158. It helps for Magistrate to be 

vigilant about investigation) 

 

Section 156 (Investigation – Sometimes investigation may start without sending 

copy of FIR to Judicial Magistrate if practically is not possible to send 

immediately). 

 

Section 159 Magistrate has option either to order investigation or make an inquiry  

 

        

      

Investigation s. 2(h) or   Preliminary Inquiry s. 2(g)) 

                                                           
54 Uttar Pradesh Regulations is available at:https://uppolice.gov.in/writereaddata/uploaded-

content/Web_Page/14_8_2014_10_43_8_police_regulation_2.pdf (Visited on January 14, 2019).  

https://uppolice.gov.in/writereaddata/uploaded-content/Web_Page/14_8_2014_10_43_8_police_regulation_2.pdf
https://uppolice.gov.in/writereaddata/uploaded-content/Web_Page/14_8_2014_10_43_8_police_regulation_2.pdf
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Contents of FIR 

In the case of Gorle S. Naidu v. State of A.P. and Ors. (Dec. 15, 2003, SC) Hon’ble Justice Arijit 

Pasayat said, “The FIR is not supposed to be an encyclopedia of the factors concerning the crime, 

yet there must be some definite information vis- a- vis (along with) the crime.” 

In the case of Ravi Kumar v. State of Punjab55 (SC, 2005) Hon’ble Justice Arijit Pasayat said “It 

is not the requirement of law that the minutest details be recorded in the FIR lodged immediately 

after the occurrence.” 

Kinds of FIR - FIR can be divided on the basis of informant or authorities (on whose information 

or direction FIR is registered) and statutory provisions. These classifications are following- 

 

Kinds of FIR (Informant)  

 

 

Victim     Accused Third Person  Police authority (Suo motu)  Court  

            

(S. 154)  (S. 154)  (S. 154)  (S. 157r/w s.36)           (S. 156 (3), r/w s. 482) 

 

 

 

Kinds of FIR (Statutory provisions)  

 

 

             

  Lalita Kumari Case    Jurisdiction 

             

            

Sec.154(1) (Informant)  Sec.157 (1) (Police Authority) 

 

 

FIR - Sec.154(1)     Zero FIR -Sec.154(1) 

(Jurisdictional FIR)      (Free Jurisdictional FIR) 

 

Lalita Kumari Case –  

In the case of Lalita Kumari v. Govt. of U.P. (2013)56 Supreme Court said that the Code 

contemplates two kinds of FIRs. Namely; (1) FIR under section 154 (1) and (2) FIR under section 

157(1). The duly signed FIR under Section 154(1) is by the informant to the concerned officer at 

the police station. The second kind of FIR could be which is registered by the police itself on any 

                                                           
55 Supreme Court, Division Bench, Hon’ble JJ. Arijit Pasayat & S.H. Kapadia 

56 2013(13) SCALE 559 
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information received or other than by way of an informant Section 157(1) and even this 

information has to be duly recorded and the copy should be sent to the Magistrate forthwith. 

Jurisdiction – Every police station has own territorial jurisdiction. If cognizable offence is 

committed within territorial jurisdiction then FIR is registered and it contains date, time and place 

of occurrence, serial number etc. 

Zero FIR - Zero FIR can be registered by any Officer in charge of Police Station even he has no 

jurisdiction for investigation the offence. In such FIR serial number is put Zero and such FIR is 

forwarded to competent investigating police station.  

In case of Aasaram Bapu Rape case rape was committed in Jodhpur, Rajsthan. FIR was lodged in 

Kamla Market Police Station, New Delhi. This was the ‘Zero FIR’. It was transferred to Jodhpur 

for investigation.  

 

Manoj Sharma Manu v. State of NCT of Delhi & Anr. (Delhi H.C.13 April, 2017) 

In this case alleged offence against girl was occurred sector 11, Noida and not within the 

jurisdiction of PS New Ashok Nagar, New Delhi.  By using section 156(3) Metropolitan 

Magistrate having territorial jurisdiction over the area of PS New Ashok Nagar directed SHO PS 

New Ashok Nagar to register zero FIR and thereafter to transfer the same to the concerned Police 

Station having jurisdiction in the matter as per procedure. 

Delhi High Court quashed the order of Metropolitan Magistrate and held that section 154(1) is 

different from section 156(3). Section 154 (1) Cr.P.C. unlike section 156(3) does not prescribe for 

a restriction on registration of FIR in respect of an offence committed within the territorial 

jurisdiction of the police station. Thus even if the offence may have been committed beyond the 

territorial jurisdiction of a police station, the officer in-charge of the police station would still 

register the FIR and investigate thereon, however, a Magistrate under section 156(3) cannot direct 

to an officer in-charge of a police station beyond its territorial jurisdiction. 

Judicial Magistrate cannot pass an order for Zero FIR by using section 156(3). Order of Judicial 

Magistrate was quashed. Officer in-charge of the police station shall register the FIR in case of 

need. 

Territorial Jurisdiction of P.S. and FIR 

State of Andhra Pradesh v. Punati Ramulu and Others (SC 19 Feb., 1993) 

Section 154 does not say anything regarding territorial jurisdiction. The police constable at the 

police station refused to record FIR on the ground that the said police station had no territorial 

jurisdiction over the place of crime.  

In this case Supreme Court “It was certainly a dereliction of duty on the part of the constable 

because any lack of territorial jurisdiction could not have prevented the constable from recording 

information about the cognizable offence and forwarding the same to the police station having 

jurisdiction over the area in which the crime was said to have been committed.” 
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Telephonic Message 

Cryptic telephonic message cannot constitute FIR. 

Tapinder Singh v. State of Punjab (SC May 7, 1970) 

 

Facts- The person, giving the information on telephone, did not disclose-his identity; nor did he 

give any further particulars. When the police officer receiving the telephone message made further 

enquiries from him he disconnected the telephone. This report was entered in the daily diary at 

5.35 p.m.  

Held - The telephonic message recorded in  the  daily diary of the police station was a cryptic and 

anonymous oral message which did not in terms clearly specify a  cognizable offence  and  could  

not, therefore,  be  treated  as  first information report.  The mere fact that this information was the 

first in point of time could not by itself clothe it with the character of first information report. The 

question whether or not a particular document constitutes a first information report, has to be 

determined on the relevant facts and circumstances of each case.  

Advantage of immediate registration of FIR 

In case of Lalita Kumari Case (2013) Supreme Court discussed advantages of immediate 

registration of FIR.  The registration of FIR either on the basis of the information furnished by the 

informant under Section 154(1) of the Code or otherwise under Section 157(1) of the Code is 

obligatory. The obligation to register FIR has inherent advantages:  

(a) It is the first step to access to justice for a victim. (b) It upholds the Rule of Law inasmuch as 

the ordinary person brings forth the commission of a cognizable crime in the knowledge of the 

State. (c) It also facilitates swift investigation and sometimes even prevention of the crime. In both 

cases, it only effectuates the regime of law. (d) It leads to less manipulation in criminal cases and 

lessens incidents of ante-dates FIR or deliberately delayed FIR. 

Delay in lodging FIR 

Delay in lodging FIR shall not affect credibility of FIR if there are justified reasons. In case of 

State of Himachal Pradesh v.  Gyan Chand (May 1, 2001SC)  Supreme Court observed, “Delay 

in lodging the FIR cannot be used as a ritualistic formula for doubting the prosecution case and 

discarding the same solely on the ground of delay in lodging the first information report. Delay 

has the effect of putting the Court in its guard to search if any explanation has been offered for the 

delay, and if offered, whether it is satisfactory or not. If the prosecution fails to satisfactorily 

explain the delay and there is possibility of embellishment in prosecution version on account of 

such delay, the delay would be fatal to the prosecution. However, if the delay is explained to the 

satisfaction of the court, the delay cannot by itself be a ground for disbelieving and discarding the 

entire prosecution case.” 
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Uploading of FIR on police website or official website of Government concerned 

   

Youth Bar Association of India v. Union of India and Others (Sep.7, 2016SC) 

 

 Uploading of FIR on ‘Website’ 

 

No need to upload  Mandatory uploading 

If offence is sensitive 

DSP will decide nature of offence 24 H.     48 H.               72 H. 

 

Writ petition for mandamus was filed under Article 32 of the Constitution of India by the 

petitioner, Youth Bar Association of India. Prayer was that the direction should be issued for the 

Union of India and the States to upload each and every First Information Report registered in all 

the police stations within the territory of India in the official website of the police of all States, as 

early as possible, preferably within 24 hours from the time of registration. Guidelines were issued 

by division bench comprises of Hon’ble Justice Dipak Misra and Justice C. Nagappan. These 

guidelines are following - 

 

 (1) FIR on website within 24, 48, 72hours -The copies of the FIRs, unless the offence is sensitive 

in nature, like sexual offences, offences pertaining to insurgency, terrorism and of that category, 

offences under POCSO Act and such other offences, should be uploaded on the police website, 

and if there is no such website, on the official website of the State Government, within twenty-four 

hours of the registration of the First Information Report so that the accused or any person 

connected with the same can download the FIR and file appropriate application before the Court 

as per law for redressal of his grievances. It may be clarified here that in case there is connectivity 

problems due to geographical location or there is some other unavoidable difficulty, the time can 

be extended up to forty-eight hours. The said 48 hours can be extended maximum up to 72 hours 

and it is only relatable to connectivity problems due to geographical location. 

(2) DSP shall decide sensitive nature - The decision not to upload the copy of the FIR on the 

website shall not be taken by an officer below the rank of Deputy Superintendent of Police or any 

person holding equivalent post. In case, the States where District Magistrate has a role, he may 

also assume the said authority. A decision taken by the concerned police officer or the District 

Magistrate shall be duly communicated to the concerned jurisdictional Magistrate. 

(3) Not ground for anticipatory bail- If an FIR is not uploaded, needless to say, it shall not ensure 

per se a ground to obtain the benefit under Section 438 of the Cr.P.C. 

(4) Supply of copy of FIR to accused - An accused is entitled to get a copy of the First Information 

Report at an earlier stage than as prescribed under Section 207 of the Cr.P.C. 
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Question 1(LL.B. DU 2017) – What is first information report? Whether a police officer who 

receives any information under section 154 or comes to know otherwise under section 157 is under 

an obligation to register an FIR or does he or she have discretion to conduct preliminary inquiry? 

Explain in the light of the case Lalita Kumari v. Govt. of U.P.(2013). 

DJS (Pre) 2019-Question 5 -The Supreme Court in the case of Lalita Kumari held that while 

ensuring and protecting the right of the accused and the complainant, a preliminary inquiry should 

be made in a time bound manner and in any case it should not exceed:(1) 7 Days (2) 5 Days (3) 10 

Days (4) 14 Days. 

 Answer - (1) 7 Days.  In Lalita Kumari Case (2013) it was said that preliminary inquiry must be 

completed within 7 days. Lalita Kumari Case (2013) was modified by ‘Order’ of Supreme Court 

in 2014 by Lalita Kumari Case (2014) and 7 days was modified by 15 days.   

Table [Lalita Kumari v. Govt. of  U.P.] (2008, 2008, 2012, 2013, 2014)  

1 Lalita Kumari v. 

Govt. of UP 

Order  July 14,  2008 

(FIR of practical 

person is registered 

in ‘Supersonic jet 

speed’.( Disparity in 

registration of FIR) 

JJ.  B.N. Agrawal & G.S. Singhvi. 

Notice was issued to Central State 

and Union Territory Governments 

to show reasons why directions 

should not be passed. 

2 Lalita Kumari v. 

Govt. of UP 

Order 2008 JJ.  B.N. Agrawal & G.S. Singhvi. 

3 Lalita Kumari v. 

Govt. of UP 

Judgment February 27, 2012          

Dalveer Bhandari 

JJ. Dalveer Bhandari, T.S. Thakur, 

Dipak Misra. Matter was referred 

for constitutional Bench. 

4 Lalita Kumari v. 

Govt. of UP 

Judgment Nov. 12, 2013 

P Sathasivam 

P Sathasivam, B.S. Chauhan, 

Ranjana Prakash Desai, Ranjan 

Gogoi, S.A. Bobde. In this 

judgment guidelines were issued 

for recording registration. Eight 

guidelines were laid down. 

According to guideline no. 7 the 

preliminary inquiry must be 

concluded within 7 days.57 

5 Lalita Kumari v. 

Govt. of UP 

Order 2014 Guideline no.7 was modified and 

7 days was substituted by 15 days. 

 

 Lalita Kumari v. Govt. of U.P. (Nov. 12, 2013) 

  

(Constitutional Bench, 5 Judges – (i) CJI  & author of judgment (Now Governor of Kerala Since 

2014) P Sathasivam, (ii) B.S. Chauhan, (iii) Ranjana Prakash Desai, (iv) Ranjan Gogoi (Incumbent 

CJI at present) (v) S.A. Bobde.  

                                                           
57 DJS (Pre.)2019. 
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Issue – “Whether a police officer is bound to register a First Information Report (FIR) upon 

receiving any information relating to commission of a cognizable offence under section 154 of the 

Code of Criminal Procedure, 1973 or the police officer has the power to conduct a “preliminary 

inquiry” in order to test the veracity of such information before registering the same.” 

 

Facts – On 5.5.2008, Lalita Kumari, aged about six years, went out of her house at 9 p.m. When 

she did not return for half an hour and Bhola Kamat was not successful in tracing her. Lalita 

Kumari was kidnapped by criminals. Officer in charge of police station, Loni, Ghaziabad, U.P. 

was not ready to register FIR on May 11, 2008. In direction of Superintendence of Police under 

section 154(3) FIR was registered. But Police authority was not interested to take stern action. 

Even they were not interested in investigation. Writ petition was filed under Article 32 of the 

Constitution of India by Lalita Kumari (minor) through her father, viz., Shri Bhola Kamat for the 

issuance of a writ of Habeas Corpus or direction(s) of like nature against the respondents herein 

for the protection of his minor daughter who has been kidnapped. Lalita Kumari v. Govt. of U.P. 

(2008) Supreme Court observed that FIR of poor person is not registered while FIR of practical 

person (strong and rich person) is registered and investigation started in supersonic jet speed. 

Important points of Judgment - In this case following other important points were also decided 

- 

(1) Object of Code- According to the Statement of Objects and Reasons, protection of the interests 

of the poor is clearly one of the main objects of Cr.P.C. Making registration of information relating 

to commission of a cognizable offence mandatory would help the society, especially, the poor in 

rural and remote areas of the country.  

(2) Object of FIR - The FIR is a pertinent document in the criminal law procedure of our country 

and its main object from the point of view of the informant is to set the criminal law in motion and 

from the point of view of the investigating authorities is to obtain information about the alleged 

criminal activity so as to be able to take suitable steps to trace and to bring to book the guilty. 

(3) Kinds of FIR - Cr.P.C. contemplates two kinds of FIRs. The duly signed FIR under section 

154 (1) is by the informant to the concerned officer at the police station. The second kind of FIR 

could be which is registered by the police itself on any information received or other than by way 

of an informant under section 157(1) and even this information has to be duly recorded and the 

copy should be sent to the Magistrate forthwith. The registration of FIR either on the basis of the 

information furnished by the informant under section 154 (1) of the Code or otherwise 

under section 157(1) of the Code is obligatory.  

(4) Registration of FIR is mandatory and guidelines for registration – Under section 154 word 

‘shall’ has been used. ‘Information’ word is not qualified. For example ‘reasonable information’ 

word has not been used. Rule is that registration of FIR is mandatory. Supreme Court illustrated 

five circumstances in which before registration of FIR, preliminary inquiry may be conducted. 

These are following cases – 

 (MC MCD)- 



26 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

 (a) Matrimonial disputes/family disputes 

(b) Commercial offences  

(c) Medical negligence cases  

(d) Corruption cases  

(e) Cases where there is abnormal delay/laches in initiating criminal prosecution, for example, 

over 3 months delay in reporting the matter without satisfactorily explaining the reasons for delay. 

The aforesaid are only illustrations and not exhaustive of all conditions which may warrant 

preliminary inquiry. 

(5) Advantages of immediate FIR - The registration of FIR either on the basis of the information 

furnished by the informant under Section 154(1) of the Code or otherwise under Section 157(1) of 

the Code is obligatory. The obligation to register FIR has inherent advantages:  

 It is the first step to access to justice for a victim. 

 It upholds the Rule of Law inasmuch as the ordinary person brings forth the commission 

of a cognizable crime in the knowledge of the State.  

 It also facilitates swift investigation and sometimes even prevention of the crime. In both 

cases, it only effectuates the regime of law.  

 It leads to less manipulation in criminal cases and lessens incidents of ante-dates FIR or 

deliberately delayed FIR. 

(6) Relation between FIR and Arrest – Mandatory registration of FIR does not mean mandatory 

arrest. Section 151 of the Code empowers the police authority even without arrest. If a police 

officer misuses his power of arrest, he can be tried and punished under section 166. 

Even after registration of FIR police may deny investigation in certain circumstances mentioned 

in section 157 of the Code. These circumstances are-  

(1) There is no sufficient ground to investigate or 

(2) There is no ‘reason to suspect the commission of an offence’. Therefore, the requirements of 

launching an investigation under section 157 of the Code are higher than the requirement 

under section 154 of the Code. Therefore, the police is not liable to launch an investigation in every 

FIR which is mandatorily registered on receiving information relating to commission of a 

cognizable offence.  

(7) Relation between FIR (154 Cr.P.C.) & Article 21 of Constitution – In Maneka Gandhi v. 

Union of India (January 25,1978) Supreme Court held that the law which deprives a person of his 

personal liberty must be reasonable both from the stand point of substantive as well as procedural 

aspect . A delicate balance has to be maintained between the interest of the society and protecting 

the liberty of an individual. There are already sufficient safeguards provided in Cr.P.C. which duly 

protect the liberty of an individual in case of registration of false FIR. At the same time, section 

154 was drafted keeping in mind the interest of the victim and the society. Therefore, we are of 

the cogent view that mandatory registration of FIRs under section 154 of the Code will not be in 

contravention of article 21 of the Constitution as purported by various counsel. 
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Guidelines for registration of FIR 

 

In the case of Lalita Kumari v. Govt. of U.P.(2013)58 Supreme Court laid down following 

proposition for recording of FIR –  

(i)  FIR discloses cognizable offence (Mandatory FIR) - Registration of FIR is mandatory under 

Section 154 of the Code, if the information discloses commission of a cognizable offence and no 

preliminary inquiry is permissible in such a situation.  

(ii) FIR does not disclose cognizable offence ( Preliminary Inquiry) - If the information received 

does not disclose a cognizable offence but indicates the necessity for an inquiry, a preliminary 

inquiry may be conducted only to ascertain whether cognizable offence is disclosed or not.  

(iii) If ‘Preliminary Inquiry’ discloses ‘Cognizable Offence’ - If the inquiry discloses the 

commission of a cognizable offence, the FIR must be registered. 

If ‘Preliminary Inquiry’ does not discloses ‘Cognizable Offence’ -  In cases where preliminary 

inquiry ends in closing the complaint, a copy of the entry of such closure must be supplied to the 

first informant forthwith and not later than one week. It must disclose reasons in brief for closing 

the complaint and not proceeding further.  

(iv) Non-register of FIR is crime - The police officer cannot avoid his duty of registering offence 

if cognizable offence is disclosed. Action must be taken against erring officers who do not register 

the FIR if information received by him discloses a cognizable offence.  

 

Preliminary Inquiry 

Preliminary inquiry is possible in two circumstance – 

 If FIR discloses cognizable offence and that offence is related to MCMCD, and 

 If FIR does not disclose cognizable offence ‘Preliminary Inquiry’ can be conducted to 

ensure nature of offence. If in ‘Preliminary Inquiry’ it is concluded that offence is 

cognizable, then FIR shall be registered. 

(v) Purpose of ‘Preliminary Inquiry’- The scope of preliminary inquiry is not to verify the 

veracity or otherwise of the information received but only to ascertain whether the information 

reveals any cognizable offence.  

(vi) ‘Preliminary Inquiry’ in MC, MCD (Matrimonial Commercial, Medical Corruption, Delay 

for three month) - As to what type and in which cases preliminary inquiry is to be conducted will 

depend on the facts and circumstances of each case. The categories of cases in which preliminary 

inquiry may be made are as under: 

(a) Matrimonial disputes/family disputes 

(b) Commercial offences  

(c) Medical negligence cases  

(d) Corruption cases  

                                                           
58 2013(13) SCALE 559 
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(e) Cases where there is abnormal delay/laches in initiating criminal prosecution, for example, 

over 3 months delay in reporting the matter without satisfactorily explaining the reasons for 

delay.1 

The aforesaid are only illustrations and not exhaustive of all conditions which may warrant 

preliminary inquiry.  

(vii) ‘Preliminary Inquiry’ should be completed within 15 days - While ensuring and protecting 

the rights of the accused and the complainant, a preliminary inquiry should be made time bound 

and in any case it should not exceed 15 days. The fact of such delay and the causes of it must be 

reflected in the General Diary entry.  

(viii) Registration or preliminary inquiry must be mentioned in ‘General Diary’- Since the 

General Diary/Station Diary/Daily Diary is the record of all information received in a police 

station, we direct that all information relating to cognizable offences, whether resulting in 

registration of FIR or leading to an inquiry, must be mandatorily and meticulously reflected in the 

said Diary and the decision to conduct a preliminary inquiry must also be reflected, as mentioned 

above. 

.  

      Timing (Lalita Kumari Case) 

One week In cases where preliminary inquiry ends in closing the complaint, a copy of the 

entry of such closure must be supplied to the first informant forthwith and not 

later than one week. 

15 Days ‘Preliminary Inquiry’ should be completed within 15 days. (Lalita Kumari casse 

2013(7 days) was modified by Lalita Kumari case, 2014(15 days). 

Three month If information is given after three months for lodging an FIR, in this case 

preliminary inquiry may be conducted. 
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FIR 

 

  

 

Cognizable offence Information is not disclosing cognizable 

offence but indicates the necessity for 

inquiry 

 

 

 

Rule                                            Exception (MCMCD)59 

(Registration of FIR is Mandatory)       (Preliminary Inquiry may be conducted in five cases) 

 

 

Inquiry must be completed in 7 days (15days as modified in 2014) 

 

Conclusion 

 

 

Cognizable           Non-cognizable 

 

Registration of FIR is Mandatory Non-cognizable (Copy of such closure and its reason 

must be supplied within one week i.e.7days) 

 

 

 

Sakiri Vasu v. State of U.P. (S.C., Dec.07,  2007)  

 

(Division Bench Justice JJ. A.K. Mathur & Markandey Katju (Justice Markandey Katju wrote 

judgment) 

 

Facts of case   

The son (Major S. Ravishankar) of the appellant (Sakiri Vasu) was a Major in the Indian Army. 

His dead body was found on 23.8.2003 at Mathura Railway Station. The G.R.P, Mathura 

investigated the matter and concluded that the death was due to an accident or suicide. The Army 

officials at Mathura also held two Courts of Inquiry and both times submitted the report that the 

                                                           

59 M= Matrimonial disputes/family disputes, C= Commercial offences, M= Medical negligence cases, C= Corruption 

cases and D= Delay for more than three months. 
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deceased Major S. Ravishankar had committed suicide at the railway track at Mathura junction. 

Father of deceased claimed that it was murder and reason of murder was that he knew about 

corruption in army. He filed writ petition in Allahabad High Court under Article 226 of the 

constitution. He was demanding investigation by CBI. Writ petition was dismissed by All.H.C. 

Through ‘Special Leave Petition’ under Article 136, matter reached to the Supreme Court.   

      

View regarding death 

 

GRP     Army  Father 

(Either accident or suicide)  Suicide  Murder 

 

 

Abstract 

Supreme Court dismissed the appeal and held that person can demand for proper investigation but 

cannot demand investigation by special agency. Supreme Court also suggested that person must 

first of all use alternative remedies available in criminal law and if he is not satisfied then he must 

approach to High Court.  

    Issues and Answer 

 

There are following issues are involved in this case – 

Issue (1) Is a person entitle to reach High Court without exhausting alternative remedies available 

in Cr.P.C.? 

 Answer. He is entitled but such things must not be promoted. If there is an alternative remedy the 

High Court should not ordinarily interfere. In this case alternative remedies in case of non-

registration of FIR have been discussed. 

Issue (2) - Is a victim can demand investigation by special agency? 

Answer – A victim can demand for proper and speedy investigation. But he cannot demand 

investigation by special agency including CBI. 

Issue (3) - Is Magistrate empowers under section 156(3) to pass an order for investigation by 

special agency including CBI? 

Answer – Magistrate is not empowered to pass an order for investigation by CBI. Reason of this 

is word ‘abovementioned’ under section 156(3). The word ‘abovementioned’ refer to Section 156 

(1), which contemplates investigation by the officer in charge of the Police Station rather than any 

other investigating authority.  

Issue (4) - Is Magistrate empowers under section 156(3) to pass an order for registration of FIR? 

Answer - Magistrate is empowered under section 156(3) to pass an order for registration of FIR. 

Reason of this is application of ‘Doctrine of Implied Power’.  

Issue (5) - Is Magistrate empowered under section 156(3) to pass an order for re-opening of 

investigation after submission of ‘Final Report’? 
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Answer – Yes. Magistrate is empowered under section 156(3) to pass an order for re-opening of 

investigation even after submission of ‘Final Report 

Ratio of Judgment 

There are following ratio of this judgment -  

 (1) Alternative remedies - In this case  Hon’ble Justice Markandey Katju said, “If a person has 

a grievance that his FIR has not been registered by the police station under section 154(1)  his first 

remedy is to approach the Superintendent of Police under Section 154(3) Cr.P.C. or other police 

officer referred to in Section 36 Cr.P.C. If despite approaching the Superintendent of Police or the 

officer referred to in Section 36 his grievance still persists, then he can approach a Magistrate 

under Section 156(3) Cr.P.C. instead of rushing to the High Court by way of a writ petition or a 

petition under Section 482 Cr.P.C. Moreover he has a further remedy of filing a criminal complaint 

under Section 200 Cr.P.C. …..It is true that alternative remedy is not an absolute bar to a writ 

petition, but it is equally well settled that if there is an alternative remedy the High Court should 

not ordinarily interfere. He can approach High Court either through section 482 or with writ 

petition under article 226 of the Constitution of India.” 

 

    Flow Chart 

Alternate remedy in case of non-registration of FIR under sec. 154(1) 

 

Art. 226 (Writ Jurisdiction of High Court. Writ u/ 32 is also possible) 

 

Sec. 482 (Inherent Power of H.C.) 

 

Sec. 200 (Judicial Magistrate) 

 

Sec. 156(3) (Judicial Magistrate) 

 

Sec. 36 (Police Officers superior to O.P.S e.g. DIG, IG, DGP) 

 

Sec. 154(3) (Superintendent of Police)  

 

Sec. 154(1) (Officer in charge of a police station) 

(2)  No power of Magistrate to pass order for investigation by CBI - No doubt the Magistrate 

cannot order under section 156 (3) investigation by the CBI. But Supreme Court or the High Court 

has power under Article 136 or Article 226 to order investigation by the CBI. Reason of this is 

word ‘abovementioned’ under section 156(3). The words ‘abovementioned’ refer to Section 156 

(1), which contemplates investigation by the officer in charge of the Police Station rather than any 

other investigating authority.  
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(3) Demand for investigation by Particular agency- A victim can demand for proper and speedy 

investigation. But he cannot demand investigation by special agency including CBI. The aggrieved 

person has no right to claim the offence be investigated by any particular agency of his choice. 

 

(4) Doctrine of implied power - It is well-settled that when a power is given to an authority to do 

something it includes such incidental or implied powers which would ensure the proper doing of 

that thing. In other words, when any power is expressly granted by the statute, there is impliedly 

included in the grant, even without special mention, every power and every control the denial of 

which would render the grant itself ineffective. 

Example- The power conferred on the Magistrate under Section 125Cr.P.C. to grant maintenance 

to the wife implies the power to grant interim maintenance during the pendency of the proceeding, 

otherwise she may starve during this period. 

(5) Power to pass an order for registration and proper investigation – Section 156(3) Cr.P.C. 

is wide enough to include all such powers in a Magistrate which are necessary for ensuring a proper 

investigation, and it includes  

 the power to order registration of an F.I.R. and 

  of ordering a proper investigation if the Magistrate is satisfied that a proper investigation 

has not been done, or is not being done by the police.  

Section 156(3) Cr.P.C., though briefly worded is very wide and it will include all such incidental 

powers as are necessary for ensuring a proper investigation. 

(6) Power of Magistrate to check the investigation - Section 156(3) provides for a check by the 

Magistrate on the police performing its duties under Chapter XII Cr.P.C. In cases where the 

Magistrate finds that the police has not done its duty of investigating the case at all, or has not 

done it satisfactorily, he can issue a direction to the police to do the investigation properly, and 

can monitor the same. 

(7) Relation between section 156(3) and section 173(8) - The power in the Magistrate to order 

further investigation under Section 156(3) is an independent power, and does not affect the power 

of the investigating officer to further investigate the case even after submission of his report under 

Section 173(8). Hence the Magistrate can order re-opening of the investigation even after the 

police submits the final report. 

Conclusion 

Supreme Court dismissed the appeal. 

Doctrine of Updating Construction 

According to this doctrine law must be interpreted in such a way which should be according to 

moving society. Hon’ble Justice Bhagwati in case of National Textile Workers’ Union v. P.R. 

Ramakrishnan60 said “Law cannot stand still; it must change with the changing social concepts 

and values. Law must constantly be on the move adapting itself to the fast-changing society and 

not lag behind.” 

                                                           
60 (1983) 1 SCC 228 



33 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

Section 156(3) requires sending of substance to substance in writing and by post.  When Cr.P.C, 

was enacted it was speediest and authentic mode to communicate to S.P. But after scientific 

development there are several other modes which provide quick mode for example email, 

WhatsApp and mobile call. So to interpret …in writing and by post. Doctrine of Updating 

Construction’ must be applied so that these modes can be covered. 
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EVIDENTIARY VALUE OF FIR 

There are following leading cases on this point -  

 

(1) Aghnoo Nagesia v. State of Bihar (SC, 4 May, 1965) 

Facts –Aghnoo Nagesia was tried for murder for his aunty and her relatives.  He reached to the 

police station and make registration of FIR. FIR was confessional FIR. He pointed places from 

where dead bodies and arms were recovered. Under section 25 confessions to police cannot be 

proved against accused. But section 27 is exception of sections 24, 25 and 26 of Indian Evidence 

Act. 

Issue – Whether the   whole confessional statement in the FIR was banned by section 25 of the 

Evidence Act or only those portions of it were barred which related to the actual commission of 

the crime. 

Answer – Confession cannot be divided into parts. Whole confession is irrelevant except those 

parts which come under section 27 and identifying the maker of FIR. 

 

 Ratio of Judgment - In the case of Aghnoo Nagesia v. State of Bihar Supreme Court observed, 

“Section 154 of the Code of Criminal Procedure provides for the recording of the first information.  

(1) The information report as such is not substantive evidence. (2) It may be used to corroborate 

the informant under   Section 157 of the Evidence Act or to contradict him under Section 145 of 

the Act, if the informant is called as a witness. (3) If the first information is given by the accused 

himself, the fact of his giving the information is admissible against him as evidence of his conduct 

under Section 8 (MP PSC) of the Evidence Act. (4) If the information is a non-confessional 

statement, it is admissible against the accused as an admission under Section 21 of the 

Evidence Act and is relevant. (5) A confessional first information report to a police officer cannot 

be used against the accused in view of Section 25 of the Evidence Act.” 

(2) Ravi Kumar vs. State of Punjab (SC, March 4, 2005) Division Bench 

Hon’ble Justice Arijit Pasayat said “It has been held time and again that the FIR is not a 

substantive piece of evidence and can only be used to corroborate the statement of the maker under 

Section 157 of the Indian Evidence Act, 1872 or to contradict him under Section 145 of that Act. 

It can neither be used as evidence against the maker at the trial if he himself becomes an accused 

nor to corroborate or contradict other witnesses.” 

(3) Pancham Yadav v. State of U.P. (All. H.C. 1993)  

Information of victim was recorded as FIR. Later on he died. This FIR was also treated as 

a dying declaration under section 32(1) of Indian Evidence Act, 1872. This is the only 

circumstances when FIR becomes substantive piece of evidence.    

(4) Shayam Nandan Singh and Ors. v. The State Of Bihar (Pat.H.C. 9 May, 1991) 

FIR was also treated as res gestae and it was also relevant under section 6 of IEA. 
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Sec.32 (1) (IEA)   Sec.6(IEA)    Sec.8(IEA)     Sec.145(IEA)          Sec.157(IEA)    

(Y)    (Y)    (Y)   (Y)   (Y) 

(Substantive evidence)   

 

 

Sec.6(IEA)       Sec.145(IEA)            Sec.157(IEA)    

(Y)      (Y)     (Y) 

             

            

 Sec. 31561(Cr.P.C)      Sec.8 (IEA)                                 Sec.21 (IEA)             Sec.25 (IEA)           

    (Y)                   (Y)     

             

            

Sec.145(IEA)          Sec.157(IEA)       Sec.145(IEA)          Sec.157(IEA)  

   (Y)      (No)  (Y)         

 

*Failure in lodging of FIR by public servants in certain cases is punishable under section 166A (c) 

of IPC. For this failure minimum punishment is 6 months rigorous imprisonment and maximum 

punishment is 2 yrs. Section 166A was inserted in 2009. 

                            

 

                                                           
61 Haryana Judicial Service (Pre) 2018. Question 108. As per the provision of Section 315 of the Cr.P.C. an accused 

(a) can be compelled to give his own evidence generally, (b) Cannot be a witness (c) can be called as a witness only 

on his own request in writing, (d) None of these. 

Victim 

Third Person (If the 

informant is called as a 

witness at the time of 

trial. 

 

Accused 

Evidentiary Value of FIR 
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  State of Orissa v. Sharat Chandra Sahu (1996) 

 

This case is based on section 155(4). This section declares that in combination of cognizable and 

non-cognizable cases, whole cases must be treated as cognizable offence. In this case section 498A 

(Cognizable offence) and section 494 (Non-cognizable offence) were involved. Supreme Court 

held that High Court was wrong and all cases must be treated as cognizable offences.    

Fact of the case 

There was dispute between Husband & wife  

She made complaint against her husband for causing offence under section 498A and 494 IPC 

    To 

Women’s Commission & Women’s Commission made complaint to Police. Wife did not directly 

approach to police  

 

                            Complaint to Police Station 

Police submitted Charge-sheet to SDJM (Sub-Divisional Judicial Magistrate). 

 

 Decision of Court  

 

SDJM High Court  Supreme Court  

                          Section 155(4)  Section 198(1) (c)     Section 155(4) 

 

 Allowed – section 494  

SDJM  

 Allowed – section 498A 

Reason -Section 155(4) 

 

 Did not allow – section 494  

High Court   

 Allowed – section 498A 

Reason –Section 198(1) (c) 

 

      Allowed – section 494  

Supreme Court   

         Allowed – section 498A 

Reason -Section 155(4) 

 Offence 

 

                                   Section 494                          Section 498A           

                           Non-cognizable                                              Cognizable offence 

 Section 155(4) – Cognizable + Non-Cognizable = Cognizable  
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SDJM - He took cognizance and framed charge for committing offence under section 494 and 

section 498A. 

High Court –Aggrieved by framing of charge, husband went to High Court under section 482, 

Cr.P.C. for quashing the proceeding. High Court emphasized on section 198(1) (c)62. This section 

says that in case of offences related to matrimonial offences only victim or his/her relative can 

make complaint and third persons are not allowed. Here bigamy (section 494) is related to 

matrimonial offence.  

In this case complaint was made by wife to Women’s Commission and Women’s Commission 

made complaint to Police. That Commission was not authorised under section 198(1) (c) to make 

complaint regarding commission of offence under section 494, IPC.  

Remarks – High Court was right on the point of section 198(1) (c) but committed wrong by 

ignoring section 155(4), Cr.P.C. 

Supreme Court – Appeal to High Court was preferred. Supreme Court held that decision of High 

Court was wrong. Supreme Court applied section 155(4) and held that both offences shall be 

treated as cognizable offence.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
62 Section 198 - Prosecution for offences against marriage (1) No Court shall take cognizance of an offence punishable 

under Chapter XX of the Indian Penal Code (45 of 1860) except upon a complaint made by some person aggrieved 

by the offence: Provided that - 

(c) where the person aggrieved by an offence punishable under section 494 or section 495 of the Indian Penal Code is 

the wife, complaint may be made on her behalf by her father, mother, brother, sister, son or daughter or by her father's 

or mother's, brother or sister , with the leave of the Court, by any other person related to her by blood, marriage or 

adoption 
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                          Madhu Bala v. Suresh Kumar, July 23, 1997 Hon’ble Justice M Mukherjee 

 

Here there were two complain i.e.  

 To CJM of  Kurukshetra on 18/02/1988 

 To CJM of  Karnal on 29/01/1994 

Complain regarding two offence i.e. 

 Section 498A, IPC 

 Section 406, IPC 

Issue – Whether Magistrate had power under section 156(3)63 to give direction for registration of 

FIR. 

Answer- 

 Lower Court – Yes 

 High Court – No 

 Supreme Court – Yes 

 Facts of Case  

First Complain to Kurukshetra  –Madhu Bala filed complain to CJM, Kurukshetra against her 

husband regarding commission of offences under sections 406 & 498A, IPC on 18/02/1988. CJM 

by using his power under section 156(3) directed for lodging FIR. FIR was lodged and Police 

Report was submitted. CJM took the cognizance regarding commission of offence under section 

406, IPC and regarding section 498A said that he had not territorial jurisdiction. Regarding this 

offence Karnal Court had jurisdiction. So please Madhu Bala go to the Karnal Court regarding 

section 498A. 

Second Complain to Karnal – Badhu Bala filed second complain to CJM, Karnal against her 

husband regarding commission of offence under section 498A, IPC on 29/01/1994. CJM by using 

his power under section 156(3) directed for lodging FIR. FIR was lodged and Police Report was 

submitted. CJM took the cognizance regarding commission of offence under section 498A, IPC 

 

Complain on 

18/02/1988 

CJM Kurukshetra took 

cognizance 

Section 406 Order u/s.156(3) to lodge 

FIR 

Complain on 

29/01/1994 

CJM Karnal took 

cognizance 

Section 498A Order u/s.156(3) to lodge 

FIR 

 

                                                           
63 Section 156 (3), Cr.P.C -Any Magistrate empowered under section 190 may order such an investigation as 

abovementioned 



39 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

High Court – High Court quashed the proceeding of Kurukshetra and Karnal Courts and held that 

they had no power under section 156(3) to give direction for lodging FIR. This section authorise 

only to give direction to investigate the offence.  

Supreme Court –Supreme Court held that decision of the High Court was wrong. Reason is that 

this Police cannot start investigation without lodging of FIR. So it is implied power of the Court 

to give direction for lodging of FIR. As under section 156 (1) the police can only investigate a 

cognizable case it has to formally register a case on that report. 

Question – When does ‘Complain’ convert into FIR? 

Answer- Answer of this question was replied by Supreme Court in Madhu Bala v. Suresh Kumar, 

on July 23, 1997. According to Section 2(d) Complain does not include Police report except in one 

case. Complain is made to Magistrate. Magistrate has two options – 

 Either to take cognizance under section 190(1) (a).  

Complain [Section 2(d)]     Cognizance [Sec.190(1)(a)]. 

 Or to give direction under section 156(3) for lodging FIR and conducting investigation. 

FIR shall be registered under section 154. Investigation shall be conducted under section 

156(1). Police Report shall be submitted under section 173(2). Now Court shall take 

cognizance under section 190(1) (b) on the basis of Police Report rather than on complaint.  

Complain (Section 2 (d)     Section 156(3)    Section 154   Section 156(1)   Section 173(2)                                    

Section 190 (1) (b). 

Once on the basis of complaint direction is given under section 156(3) then complain convert into 

FIR under section 154.  

In this case Hon’ble Justice M. Mukherjee observed, “In our opinion when an order for 

investigation under section 156(3) of the Code is to be made the proper direction to the Police 

would be to register a case at the police station treating the complaint as the First Information 

Report and investigate into the same”. 
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Difference between Complaint and FIR (First Information Report) 

There are following differences between both – 

SN Grounds Complaint FIR 

1 Express/Implied 

Provision 

Complaint word has been defined 

under section 2(d). There is express 

provision. 

FIR word has not been defined 

expressly. Although this word 

has been  used in section 207, 

Cr.P.C. According to this 

section the first information 

report recorded under 

section 154 shall be supplied to 

the accused. 

2 Kinds There is no kind of Complaint. There are two types of FIR 

namely FIR and Zero FIR. 

According to Lalita Case there 

are two types of FIR namely, 

(i) FIR u/s154 &  

(ii) FIR u/s157(1)...otherwise.. 

3 Authority Complaint is made to Magistrate. FIR is made to ‘Officer in 

charge of Police Station’ 

4 Offence  Complaint may be as to any offence 

(Either cognizable or non-

cognizable offence). 

FIR is lodged only about 

cognizable offence. 

5 Criminal law in 

motion  

Merely giving complaint is not 

sufficient. Investigation does not 

start. 

By lodging the FIR criminal 

law comes into motion. Barring 

few cases investigation starts. 

6 Preliminary 

Inquiry 

Sections 200 to 203. Certain 

procedures have been prescribed to 

weed out false and frivolous cases. 

After this process is issued under 

section 204 or section 87 as the case 

may be. 

After the decision of Lalita 

Kumari v. Government of Uttar 

Pradesh, registration of FIR is 

mandatory except in few cases.  

7 Police report According to section 2(d) 

Explanation, in exceptional cases 

Police Report converts into 

complaint. 

Police report never converts 

into FIR. 

8 Conversion Complain may convert into FIR 

(Madhu Bala v. Suresh Kumar) 

FIR cannot convert into 

complain 
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Section 160 of Cr.P.C -Police officer’s power to require attendance of witnesses.- 

 

(1) Any police officer making an investigation under this Chapter may, by order in writing, require 

the attendance before himself of any person being within the limits of his own or any adjoining 

station who, from the information given or otherwise, appears to be acquainted with the facts and 

circumstances of the case; and such person shall attend as so required: 

Provided that no male person under the age of fifteen years or above the age of sixty-five years or 

a woman or a mentally or physically disabled person shall be required to attend at any place other 

than the place in which such male person or woman resides. 

(2) The State Government may, by rules made in this behalf, provide for the payment by the police 

officer of the reasonable expenses of every person, attending under sub-section (1) at any place 

other than his residence. 

 

UK (J) (Pre.) Question  

Question – Who cannot be called at police station during investigation? (1) Woman (2) male 

person under the age of fifteen years or above the age of sixty-five years (3) physically disabled 

person (4) All of the above.   

Answer - (4) All of the above.   

UK (J) (Pre.) Question 

 Under which section woman cannot be called police station for examination during investigation- 

(1) Section 160 (1) (2) Section 160 (2) (3) Section 161 (1) (4) Section 160 (1) Provided.  

Answer - (4) Section 160 (1) Provided. Nandini Satpathy vs Dani (P.L.) and Anr. (7 April, 1978. 

Justice Krishnaiyer) is a leading case on section 160 and 161 of Cr.P.C. In this case a former Chief 

Minister of Orissa (1972-1976) and one time Minister at the National level Mrs. Nandini Satpathy 

was directed to appear at the Vigilance Police Station, Cuttack, in September, 1977 regarding 

corruption cases. She refused to answer by taking shield of Article 20(3) of the Constitution of 

India.  One issue was whether ‘any person supposed to be acquainted with the facts and 

circumstances of the case’ includes only witness or accused also. Another issue was whether 

accused as mentioned in 20(3) also includes suspected person. Relation between sections 160& 

161of Cr.P.C. and Article 20(3) were discussed. 

(1) Calling of woman at police investigation is violation of Section 160 (1) Provided. 

(2) Article 20(3) also gives protection during investigation. 

(3) The area covered by Art. 20(3) of the Constitution and section 161(2) of the Criminal Procedure 

Code are substantially the same. So much so, terminological expansion apart, sec. 161(2) is a 

parliamentary gloss on the constitutional clause.  

 

Section 161. Examination of witnesses by police.- (1) Any police officer making an investigation 

under this Chapter, or any police officer not below such rank as the State Government may, by 

general or special order, prescribe in this behalf, acting on the requisition of such officer, may 

examine orally any person supposed to be acquainted with the facts and circumstances of the 

case. 
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(2) Such person shall be bound to answer truly all questions relating to such case put to him by 

such officer, other than questions the answers to which would have a tendency to expose him to a 

criminal charge or to a penalty or forfeiture. 

(3) The police officer may reduce into writing any statement made to him in the course of an 

examination under this section; and if he does so, he shall make a separate and true record of the 

statement of each such person whose statement he records. 

 

DJS (Pre.)  – 2019 - In the context of section 161 Cr. P.C which of the following statement is 

incorrect –  

(1) The statement of a female victim of a sexual offence can be recorded only by a woman police 

officer 

(2) The person so examined shall be bound to answer truly all questions relating to the case put to 

him by the police officer other than questions the answer to which would have a tendency to expose 

to him a criminal charge 

(3) Police officer has to record the statement and get it signed by the person so examined  

(4) All of the above. 

Answer - (3) Police officer has to record the statement and get it signed by the person so examined. 

Answer of this question depends upon sections 160, 161 and 162 of Cr.P.C.  

 

 

Section 162. Statements to police not to be signed64: Use of statements in evidence-  

 

(1) No statement made by any person to a police officer in the course of an investigation under 

this Chapter, shall, if reduced to writing, be signed by the person making it; nor shall any such 

statement or any record thereof, whether in a police diary or otherwise, or any part of such 

statement or record, be used for any purpose, save as hereinafter provided, at any inquiry or trial 

in respect of any offence under investigation at the time when such statement was made: 

Provided that when any witness is called for the prosecution in such inquiry or trial whose 

statement has been reduced into writing as aforesaid, any part of his statement, if duly proved, may 

be used by the accused, and with the permission of the Court, by the prosecution, to contradict 

such witness in the manner provided by section 145 of the Indian Evidence Act , 1872 (1 of 1872); 

and when any part of such statement is so used, any part thereof may also be used in the re-

examination of such witness, but for the purpose only of explaining any matter referred to in his 

cross-examination. 

 

(2) Nothing in this section shall be deemed to apply to any statement falling within the provisions 

of clause (1) of section 32 of the Indian Evidence Act, 1872 (1 of 1872); or to affect the provisions 

of section 27 of that Act. 

Explanation- An omission to state a fact or circumstance in the statement referred to in sub-section 

(1) may amount to contradiction if the same appears to be significant and otherwise relevant having 

regard to the context in which such omission occurs and whether any omission amounts to a 

contradiction in the particular context shall be a question of fact. 

 

                                                           
64 UP APO 2002, UK APO 2010, UK (J)2009 
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Aghnoo Nagesia v. State of Bihar (SC, 4 May, 1965) -The words of  section 162 are wide enough 

to include a confession made to a police officer in the course of an investigation. 

 

 

State of Rajasthan v. Teja Ram and Others (February 1, 2000) 

 

Fact-Son and mother were killed in night. Trial court, while convicting six accused, mainly relied 

on Ex. P31 and Ex.P32 which are the two dying declarations attributed to deceased Ram Lal (son) 

and Gamni (mother) respectively which were recorded by PW21, the Investigating Officer. High 

Court declined to accept two dying declaration and accused were acquitted. Supreme Court 

confirmed the decision of trial Court and Teja was conviced for murder. 

 

Disputed Fact- PW21 (Investigating Officer) after preparing the seizure memos Ex.P3 and Ex.P.4. 

obtained the signature of the accused concerned in both the seizure memos. It was contrary to 

section 162 which says prohibits taking or putting signature. Section 27 deals recover of facts. 

Section 27 of IEA is exception of 162, Cr.P.C. 

 

Issue –Whether taking such signature shall vitiated the seizure. 

Answer- No. 

Decision- Supreme Court observed following points- 

 Prohibition of signature is in peremptory terms. It is more a direction to the investigating 

officer than to the court because the policy underlying the rule is to keep witnesses free to 

testify in court unhampered by anything which the police claim to have elicited from them.  

 But if any Investigating Officer, ignorant of the said provision, secures the signature of the 

person concerned in the statement, it does not mean that the witnesses testimony in the 

court would thereby become contaminated or vitiated.  

 The Court will only reassure the witness that he not bound by such statement albeit his 

signature finding a place thereon. 

 The prohibition contained in sub-section (1) of section 162 is not applicable to any 

proceedings made as per section 27 of the Evidence Act. It is clearly provided in sub-

Section (2) of section 162. 

 

HJS (Pre.) 2009 Question – Statement under Section 161 of Cr.P.C. can be used to  

(a) Corroborate the statement in court 

 (b) Corroborate and contradict the statement in court  

(c) Contradict the statement in court  

(d) Cannot be utilized for any purpose. 

 

Answer -(c) Contradict the statement in court. Answer of this depends upon combined reading of 

sections 161 and 162 (1) Provided of Cr.P.C. and section 145 of IEA as mentioned in section 145 

of Indian Evidence Act.  

 

https://indiankanoon.org/doc/1762984/
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         Use 

Prosecutor witness     Defence witness 

 

    

 

S.157 (IEA)  S.145 (IEA)       

(Corroboration)    (Contradiction)     

 

 

Rule   Exception          

(No use)     (Use)   

 

 

(Use) Sec.32(1) (DD)   (Use) Sec.27 (Discovery of facts) 

          

  

By Accused      By Prosecutor        

(Use)     (Hostile witness) (Use)   

    

 

     S.157 (IEA)  S.145 (IEA)     

(Use)(Only Corroboration)    (No Contradiction) 

            

            

   

Civil Matter (Use)  Writ Petition (Use)   Sec.452 (Use)  Court witness (Use)  

Note- Statement recorded during investigation under section 161 of Cr.P.C. can be used in ten 

circumstances. Use and non-use of statement depends upon interpretation of section 162.  It is not 

substantive piece of evidence. This is most favourite question of interview. 

 General Rule - Prosecutor witness- Only contradiction, Defence witness – Only corroboration. 

Inquiry /Trial of the 

offence under 

investigation                  

Other than Inquiry /Trial of the      offence under 

investigation (Use of Ss. 145 and 157 in both case  

-Either prosecutor or defence witness)              

Use of statement recorded during 

investigation (section 162)  

(By Krishna Murari Yadav, Assistant Professor LC-1, FOL, DU) 
 

Common in 

both cases 
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Section 164. Recording of confessions and statements65.- (1) Any Metropolitan Magistrate or 

Judicial Magistrate66 may, whether or not he has jurisdiction in the case67, record any confession 

or statement made to him in the course of an investigation under this Chapter or under any other 

law for the time being in force, or at any time afterwards before the commencement of the inquiry 

or trial: 

Provided that any confession or statement made under this sub-section may also be recorded by 

audio-video electronic means in the presence of the advocate of the person accused of an offence: 

Provided further that no confession shall be recorded by a police officer on whom any power of a 

Magistrate has been conferred under any law for the time being in force. 

 

(2) The Magistrate shall, before recording any such confession, explain to the person making it 

that he is not bound to make a confession and that, if he does so, it may be used as evidence against 

him; and the Magistrate shall not record any such confession unless, upon questioning the person 

making it, he has reason to believe that it is being made voluntarily. 

(3) If at any time before the confession is recorded, the person appearing before the Magistrate 

states that he is not willing to make the confession, the Magistrate shall not authorise the detention 

of such person in police custody. 

(4) Any such confession shall be recorded in the manner provided in section 281 for recording the 

examination of an accused person and shall be signed by the person making the confession; and 

the Magistrate shall make a memorandum at the foot of such record to the following effect:- 

“I have explained to (name) that he is not bound to make a confession and that, if he does so, any 

confession he may make may be used as evidence against him and I believe that this confession 

was voluntarily made. It was taken in my presence and hearing, and was read over to the person 

making it and admitted by him to be correct, and it contains a full and true account of the statement 

made by him. 

 

(Signed) A. B. 

Magistrate.” 

 

(5) Any statement (other than a confession) made under sub-section (1) shall be recorded in such 

manner hereinafter provided for the recording of evidence as is, in the opinion of the Magistrate, 

best fitted to the circumstances of the case; and the Magistrate shall have power to administer oath 

to the person whose statement is so recorded. 

(5A) (a) In cases punishable under section 354, section 354A, section 354B, section 354C, section 

354D, subsection  (1) or sub-section (2) of section 376, 2[section 376A, section 376AB, section 

376B, section 376C, section 376D, section 376DA, section 376DB] section 376E or section 509 

of the Indian Penal Code (45 of 1860), the Judicial Magistrate shall record the statement of the 

person against whom such offence has been committed in the manner prescribed in sub-section 

(5), as soon as the commission of the offence is brought to the notice of the police: 

Provided that if the person making the statement is temporarily or permanently mentally or 

physically disabled, the Magistrate shall take the assistance of an interpreter or a special educator 

in recording the statement: 

                                                           
65 MP Civil Judge 2005-2006, Chhattisgarh J 2007. 
66 UK J 2002, MP Civil Judge 1986 and 2007. 
67  MP Civil Judge 2010. 
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Provided further that if the person making the statement is temporarily or permanently mentally or 

physically disabled, the statement made by the person, with the assistance of an interpreter or a 

special educator, shall be video-graphed. 

(b) A statement recorded under clause (a) of a person, who is temporarily or permanently mentally 

or physically disabled, shall be considered a statement in lieu of examination-in-chief, as specified 

in section 137 of the Indian Evidence Act, 1872 (1 of 1872) such that the maker of the statement 

can be cross-examined on such statement, without the need for recording the same at the time of 

trial. 

(6) The Magistrate recording a confession or statement under this section shall forward it to the 

Magistrate by whom the case is to be inquired into or tried. 

  

Similarities between recording of confession and statement 

 

Basis Confession Statement 

Statute  Section 164 (1) & (6) Same 

Who can 

record?  

(MM or JM) 

Any Metropolitan Magistrate    

(For Metropolitan area)   or  Any Judicial Magistrate 

(For other than Metropolitan area)   

Same  

Timing (1) In the course of an investigation                or                 

(2)at any time afterwards before the commencement of the 

inquiry or trial.68 

Same 

Jurisdiction Jurisdiction of Court is immaterial for recording 

confession/Statement. 

Same 

 

                        Difference between recording of confession and statement  

Basis Confession Statement 

Statute  Section 164  

(Clauses 1,2,3,4 & 6) 

Section 164  

(Clauses 1,5, 5A & 6) 

Whom? Accused Victim/Accused 

Sign/Oath Sign Oath - Section 164 (5)69 

Evidence Substantive Evidence Not Substantive Evidence.  

If he comes as a witness, his 

statement can be used under 

sections 145 and 157 of IEA. 

Duties of 

Magistrate 

To inform the accused that he is not bound 

to make confession and if he makes the 

confession, that confession may be used 

against him. He will ensure that the accused 

is making confession voluntarily.  

Here there are no such duties of 

Magistrate before recording 

statement. 

                                                           
68 DJS (Pre.) 2019. 
69 Raj. APO2011 



47 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

Question 7 DJS (Pre.) 2019 

Section 164 of Cr.P.C. provides for recording of a confession or statement: 

(1) in the course of an investigation only (2) at any time after the conclusion of investigation and 

before the commencement of the trial (3) during the course of an investigation or at any time 

afterwards before the commencement of the inquiry or trial (4) During investigation, inquiry or 

trial.  

Answer - (3) during the course of an investigation or at any time afterwards before the 

commencement of the inquiry or trial. 

Relation between section 29 of Indian Evidence Act,1872 & Section 164 of Cr.P.C. 

There are two types of confession namely, (i)Judicial Confession &(ii) Extra-Judicial Confession 

Section 29- If a confession is otherwise relevant, it does not become irrelevant merely because  

 he was not warned that he was not bound to make such confession, and  

 that evidence of it might be given against him. 

Section 164(4) (Old Cr.P.C 164(3)) - According to section 164(4) Cr.P.C., there are following  

duties of the Magistrate  before recording confession – 

 to inform the person who is going to make confession that he is not bound to make 

confession, and  

 his confession may be used as evidence against him.  

 to ensure that confession was voluntarily. 

Section 29 says that warning is not necessary Section 164(4) says that warning is mandatory.  

 

Old Cr.P.C- Presidency Magistrate, Magistrate of the first 

class and any Magistrate of the second class specially 

empowered in this behalf by the State Government can record 

confession. 

New Cr.P.C.  
MM or JM can record 

confession 

State of Uttar Pradesh v. Singhara Singh&Ors.70 (DOJ August 16, 1963) 

This case was related to 302. The Magistrate who had recorded confession under section 164 gave 

his oral evidence. A Magistrate recording a confession under s. 164 of the Code is  bound to follow 

the procedure laid down in it. Mr. Dixit, who recorded the confession in this case was a second 

class magistrate and he was not empowered by the State Government to record a statement or 

confession under s. 164 of the Code. So this confession was not admissible. A confession duly 

recorded under s. 164 would no doubt be a public document under s. 74 of the Evidence Act which 

would prove itself under s. 80 of that Act. In this case section 29 of IEA was neither discussed nor 

quoted. 

Conclusion – After combined reading of section 29, section 164 and Singhara Singh case, it can 

be inferred that section 29 is applicable only in case of extra-judicial confession and section 164 

is applicable to judicial confession. 

 

                                                           
70 AIR 1964 SC 358 
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    Who can record confession or statement u/s 164?      

             

             

     

Any Metropolitan Magistrate   or  Any Judicial Magistrate 

 

 

 

 

 

 

Where? (Jurisdiction)      When? Timing 

(Jurisdiction of Court is immaterial for recording confession/Statement)  

 

 

 

 

(1) In the course of an investigation                or               (2)at any time afterwards before the 

commencement of the inquiry or trial        

     

 

 

 

  

 

                             

Confession (Accused) (Clauses 1,2,3,4, &6)  Statement (Victim/ Accused) (Clauses 1, 5,5A & 6) 

(Sign by accused and Magistrate)               (Oath taken by maker)  

 

                        Substantive evidence      Not Substantive evidence 

     (If maker comes as a witness) 

 

  

                                                   Section 145                                          and                 Section 157  

Duties of Magistrate recording confession - The Magistrate shall, before recording any such 

confession, explain to the person making it that he is not bound to make a confession and that, if 

Section 164 Cr. P. C.  

(Confession/ Statement) 

Section 164 Cr. P. C. 

(Confession and Statement) 

Krishna Murari Yadav, Law Centre -1, FOL, 

University of Delhi 
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he does so, it may be used as evidence against him; and the Magistrate shall ensure that confession 

is voluntarily.    

                                                                 

Duties of Magistrate recording statement - Any statement (other than a confession) shall be 

recorded as recording of evidence and the Magistrate shall have power to administer oath to the 

person whose statement is so recorded. 

* The Magistrate recording a confession or statement under this section shall forward it to the 

Magistrate by whom the case is to be inquired into or tried. 

 

Section 164A - Medical examination of the victim of rape.71—(1) Where, during the stage when 

an offence of committing rape or attempt to commit rape is under investigation, it is proposed to 

get the person of the woman with whom rape is alleged or attempted to have been committed or 

attempted, examined by a medical expert, such examination shall be conducted by a registered 

medical practitioner employed in a hospital run by the Government or a local authority and in the 

absence of such a practitioner, by any other registered medical practitioner, with the consent of 

such woman or of a person competent to give such consent on her behalf 72and such woman 

shall be sent to such registered medical practitioner within twenty-four hours from the time of 

receiving the information relating to the commission of such offence. 

 UP (J) Pre. 2018 

Question – Under section 164A of the Cr.P.C. the victim of the rape shall be sent to a registered 

medical practitioner for the examination within…….. from the time of receiving the information 

relating to the commission of such offence – 

(a) 6 hours (b) 12 hours(c) 24 hours (d) 36 hours. 

Answer - (c) 24 hours. 

 

 Uttar Pradesh (J) 1992 

Question-What are the provisions under Cr.P.C. for the investigation when it is not completed 

within 24 hours?  

 

Answer- According to section 57 person arrested without warrant cannot be detained beyond 24 

hours without the special order of Magistrate under section 167. 24 hours have been allowed so 

that investigation in non-serious offences can be completed at level of police station. If it could 

not be completed within 24 hours and further detention of the arrested person is necessary, recourse 

of section 167 has to be taken. Section 167 deals procedure when investigation cannot be 

completed in twenty-four hours. There are following procedure mentioned under section 167- 

 

(1) Investigation not completed in 24 hours and grounds for believing that the accusation or 

information is well founded - Whenever any person is arrested and detained in custody, and it 

appears that the investigation cannot be completed within the period of twenty-four hours fixed by 

section 57, and there are grounds for believing that the accusation or information is well founded, 

                                                           
71 Ins. by Act 25 of 2005, s. 17 (w.e.f. 23-6-2006). 
72 UP APO 2007 
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the officer in charge of the police station or the police officer making the investigation, if he is not 

below the rank of sub-inspector, shall forthwith transmit to the nearest Judicial Magistrate a copy 

of the entries in the diary hereinafter prescribed relating to the case, and shall at the same time 

forward the accused to such Magistrate.73 

(2) Police custody and Judicial custody and vice-versa for 15 days- 

The Magistrate to whom an accused person is forwarded under this section may, whether he has 

or has no jurisdiction to try the case, from time to time, authorise the detention of the accused in 

such custody as such Magistrate thinks fit, for a term not exceeding fifteen days in the whole; and 

if he has no jurisdiction to try the case or commit it for trial, and considers further detention 

unnecessary, he may order the accused to be forwarded to a Magistrate having such jurisdiction: 

 

(3) Judicial Custody for 90 or 60 Days –  

 (a) the Magistrate may authorise the detention of the accused person, otherwise than in custody 

of the police, beyond the period of fifteen days, if he is satisfied that adequate grounds exist for 

doing so, but no Magistrate shall authorise the detention of the accused person in custody under 

this paragraph for a total period 

exceeding— 

(i) ninety days, where the investigation relates to an offence punishable with death, imprisonment 

for life or imprisonment for a term of not less than ten years; 

(ii) sixty days, where the investigation relates to any other offence. 

 

State of Madhya Pradesh v. Rustam (1995) (SC) 

Facts- The accused was sent jail on Sept. 3, 1993. Challan was submitted on December 2, 1993. 

(Sept 1993- 30Days ,Oct. 1993- 31Days and Nov 1993- 30Days).In this case counting of 90 and 

60 days were involved.  

Sept. (30 Days) –  

3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,23,24,25,26,27,28,29,30 

Oct.(31Days)- 

1,2 3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,23,24,25,26,27,28,29,30,31 

Nov. (30 Days)- 

1,2 3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,23,24,25,26,27,28,29,30,31 

Dec.(31Days)- 

1,2 

Decision -Supreme Court held that clear 90 or 60 days must expire before the right begins. In 

computing the period of 90 or 60 days on either side has to be excluded as required under 9 and 

10 of General Clauses Act. In this case challan was submitted within 90 days so there was no 

question of granting bail by default. 

For example, 03 September is excluded. Exact 90th day Police Report was submitted. So accused 

was not entitled to get bail. 

                                                           
73 Article 22 of the Constitution of India, 1950. 
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 Even after expiry of 90 days, arrested person can claim bail. But it must be beorethe 

submission of Challan under section 173. Once Challan is submitted investigation 

complete. Section 167 is applicable only during investigation. 

Example 1- 

A was arrested for causing death of B. He was in custody. He was unaware about default bail. One 

day in ‘Outreach Programme’ of LSS, Law centre -1, Miss Nikita informed his relative about 

default bail as prescribed under section 167, Cr.P.C. He applied for default bail on 101st day. Police 

Report was submitted on 102nd day. There are following option – 

(a) A is not entitled to get default bail. 

(b) A is entitled to get default bail. 

(c) A is entitled to get default bail because still investigation was going on. 

(d) A is not entitled to get default bail because there was inordinate delay 

Answer- (c) A is entitled to get default bail because still investigation was going on. 

 

Example 2- 

A was arrested for causing death of B. He was in custody. He was unaware about default bail. One 

day in ‘Outreach Programme’ of LSS, Law centre -1, Miss Nikita informed his relative about 

default bail as prescribed under section 167, Cr.P.C. He applied for default bail on 102nd day. 

Police Report had been submitted on 101st day. There are following option – 

(a) A is not entitled to get default bail. 

(b) A is entitled to get default bail. 

(c) A is entitled to get default bail because still investigation was going on. 

(d) A is not entitled to get default bail because after submission of Police Report ‘Investigation’ 

had been completed and he had applied for bail after completion of investigation. 

Answer-(d) A is not entitled to get default bail because after submission of Police Report 

‘Investigation’ had been completed and he had applied for bail after completion of investigation. 

 

(4) Bail- On the expiry of the said period of ninety days, or sixty days, as the case may be, the 

accused person shall be released on bail if he is prepared to and does furnish bail, and every person 

released on bail.  

 

Shardulbhai Lakhmanbhai  v. State Of Gujarat  (Gujarat High Court) 

 Whether an accused person has an absolute right to be released on bail under proviso (a) to Section 

167 (2) of the Code of Criminal Procedure, 1973 even after submission of the police report/charge-

sheet, if the charge-sheet has been submitted after the period prescribed in the said proviso?  

In this case Gujarat High Court observed that compulsory bail under section 167 is available only 

during investigation. Once charge-sheet is submitted investigation closed. So the accused does not 

have right to be released on bail under proviso (a) to section 167 (2) once the investigation comes 

to an end by filing charge-sheet. Accused person must be ready to get bail.  

The accused has absolute right to be released on bail under the proviso (a) to section 167 (2) of the 

Code for the default of the prosecution in not completing the investigation within time limit 
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prescribed thereunder in the sense that he is entitled to be released on bail by showing that the 

investigation has not been completed or the charge-sheet has not been filed within the prescribed 

time limit, without anything more.  

Default Bail or Statutory Bail or Mandatory Bail 

This bail is granted due to default of investigating authority who could not file ‘Police Report’ or 

‘Challan’ under section 173 of Cr.P.C. In the case of Rakesh Kumar Paul v. State of Assam (16 

August, 2017) Supreme Court observed, “The significance of the period of 60 days or 90 days, as 

the case may be, is that if the investigation is not completed within that period then the accused 

(assuming he or she is in custody) is entitled to ‘default bail’ if no charge sheet or challan is filed 

on the 60th or 90th day, the accused applies for ‘default bail’ and is prepared to and does furnish 

bail for release”.  

(5) Cancellation of Bail- There is no specific provisions for cancellation of bail under section 167. 

But it has been provided that bail granted under section 167 shall be deemed to be granted under 

Chapter XXXIII. So it can be cancelled under section 439 (2) of Cr.P.C. 

Conclusion – In the case of Arnesh Kumar v. State of Bihar Supreme Court observed that before 

a Magistrate authorises detention under Section 167 Cr.P.C., he has to be first satisfied that the 

arrest made is legal and in accordance with law and all the constitutional rights of the person 

arrested are satisfied. If the arrest effected by the police officer does not satisfy the requirements 

of Section 41 of the Code, Magistrate is duty-bound not to authorise his further detention and 

release the accused. 

 

 

Section 167. Procedure when investigation cannot be completed in twenty-four hours. 

 

(1) Whenever any person is arrested and detained in custody, and it appears that the investigation 

cannot be completed within the period of twenty-four hours fixed by section 57, and there are 

grounds for believing that the accusation or information is well founded, the officer in charge of 

the police station or the police officer making the investigation, if he is not below the rank of sub-

inspector, shall forthwith transmit to the nearest Judicial Magistrate a copy of the entries in the 

diary hereinafter prescribed relating to the case, and shall at the same time forward the accused 

to such Magistrate.74 

(2) The Magistrate to whom an accused person is forwarded under this section may, whether he 

has or has no jurisdiction to try the case, from time to time, authorise the detention of the accused 

in such custody as such Magistrate thinks fit, for a term not exceeding fifteen days in the whole; 

and if he has no jurisdiction to try the case or commit it for trial, and considers further detention 

unnecessary, he may order the accused to be forwarded to a Magistrate having such jurisdiction: 

Provided that— 

(a) the Magistrate may authorise the detention of the accused person, otherwise than in custody of 

the police, beyond the period of fifteen days, if he is satisfied that adequate grounds exist for doing 

so, but no Magistrate shall authorise the detention of the accused person in custody under this 

paragraph for a total period exceeding - 

                                                           
74 Article 22 of the Constitution of India, 1950. 
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(i) ninety days, where the investigation relates to an offence punishable with death, imprisonment 

for life or imprisonment for a term of not less than ten years; 

(ii) sixty days, where the investigation relates to any other offence, and, on the expiry of the said 

period of ninety days, or sixty days, as the case may be, the accused person shall be released on 

bail if he is prepared to and does furnish bail, and every person released on bail under this sub-

section shall be deemed to be so released under the provisions of Chapter XXXIII for the purposes 

of that Chapter. 

 

(2A) Notwithstanding anything contained in sub-section (1) or sub-section (2), the officer in 

charge of the police station or the police officer making the investigation, if he is not below the 

rank of a sub-inspector, may, where a Judicial Magistrate is not available, transmit to the nearest 

Executive Magistrate, on whom the powers of a Judicial Magistrate or Metropolitan Magistrate 

have been conferred, a copy of the entry in the diary hereinafter prescribed relating to the case, 

and shall, at the same time, forward the accused to such Executive Magistrate, and thereupon such 

Executive Magistrate, may, for reasons to be recorded in writing, authorise the detention of the 

accused person in such custody as he may think fit for a term not exceeding seven days in the 

aggregate; and on the expiry of the period of detention so authorised, the accused person shall be 

released on bail except where an order for further detention of the accused person has been made 

by a Magistrate competent to make such order; and, where an order for such further detention is 

made, the period during which the accused person was detained in custody under the orders made 

by an Executive Magistrate under this sub-section, shall be taken into account in computing the 

period specified in paragraph (a) of the proviso to sub-section (2). 

 

Section 167 (1) Police Clause (1) will come into role when 

investigation could not be completed 

under section 5775 and further custody is 

necessary. 

Section 167 (2) Judicial Magistrate Clause (2) will come into role when all 

conditions of Clause (1) have been 

satisfied. 

Section 167 (2-

A) 

Executive Magistrate It will come in extra-ordinary situation. 

 

Section 167(1) 

There are following ingredients of section 167(1) – 

 There must be arrest and custody rather than arrest and release. 

 it appears that the investigation cannot be completed within the period of twenty-four hours 

fixed by section 5776 and  

 there are grounds for believing that the accusation or information is well founded 

                                                           
75 Section 57 - Person arrested not to be detained more than twenty-four hours - No police officer shall detain in 

custody a person arrested without warrant for a longer period than under all the circumstances of the case is reasonable, 

and such period shall not, in the absence of a special order of a Magistrate under section 167, exceed twenty-four 

hours exclusive of the time necessary for the journey from the place of arrest to the Magistrate’s Court. 
76 Section 167 is supplementary to section 57. Intention of legislature is that investigation must be completed within 

24 hours. 
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 It is duty of the officer in charge of the police station or the police officer making the 

investigation, if he is not below the rank of sub-inspector forthwith transmit to the nearest 

Judicial Magistrate 
  Two things must be transmitted to Magistrate i.e.(1) a copy of the entries in the diary, and 

(2) shall at the same time forward the accused to such Magistrate 

 

Section 167 (2) & (2A) 

 

Executive Magistrate. But not 

any executive Magistrate. 

Only those Executive 

Magistrates who on whom the 

powers of a Judicial 

Magistrate or Metropolitan 

Magistrate have been 

conferred 

 Section 

167 

(2A) 

7Days Police custody & Judicial 

Custody or vice versa 

Judicial Magistrate Section 

167 (2) 

15 Days Police custody or Judicial 

Custody or vice versa 

Judicial Magistrate Section 

167 (2) 

90 Days 

(90-15 

=75) 

Judicial Custody 

where the investigation relates to 

an offence punishable with death, 

imprisonment for life or 

imprisonment for a term of not 

less than ten years 

Judicial Magistrate Section 

167 (2) 

60 Days 

(60-15 

=45) 

Judicial Custody 

where the investigation relates to 

any other offence 

 

 

 

Question DJS (Pre.) 2019 -  An accused is entitled to statutory bail (default bail) if the police fails 

to file the charge-sheet within how many days of his arrest for the offence punishable 

imprisonment up to 10 years –  

(1) 30Days (2) 60Days (3) 90Days (4) 180Days. 

 

Answer - (2) 60Days. 

 

Haryana Judicial Service Exam (2018) (Code A) Question no. 102 

 (MPAPO- 2000, UK (J) 2008& 2011), MP Civil Judge 2005-2006, Chhattisgarh 2007) 

Section 167 of the Cr.P.C. provides that, the nature of the custody can be altered from judicial 

custody to police custody and vice versa. This altercation can be done during the period of first  

(a) 15 Days (b) 16 Days (c) 14 Days (d) 12 Days. 

Answer - (a) 15 Days. 
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Section 169 (Final Report) 

   Release of accused when evidence deficient 

If, upon an investigation under this Chapter, it appears to the officer in charge of the police station 

that 

 there is not sufficient evidence or  

 reasonable ground of suspicion to justify the forwarding of the accused to a Magistrate,  

such officer shall, if such person is in custody, release him on his executing a bond, with or without 

sureties, as such officer may direct, to appear, if and when so required, before a Magistrate 

empowered to take cognizance of the offence on a police report, and to try the accused or commit 

him for trial. 

 

Abhinandan Jha & Ors v. Dinesh Mishra (17 April, 1967) 

It will be seen that the Code, as such, does not use the expression ‘charge-sheet’ or ‘final report. 

But it is understood, in the Police Manual containing Rules and Regulations, that a report by the 

Police, filed under s. 170 of the Code, is referred to as a ‘charge-sheet’. But in respect of the 

reports sent under s. 169, i.e., when there is no sufficient evidence to justify the forwarding of the 

accused to a Magistrate, it is termed variously, in different States, as either ‘referred charge’, 

‘final report’, or ‘Summary’. 

 

Section 170 (Charge-sheet) 

         Cases to be sent to Magistrate, when evidence is sufficient. 

 

 

Question – What is case diary? 

Answer – Section 172 of Cr.P.C. deals case diary. There are two parts of this section namely; 

(1) Contents of diary, and (2) Manner of preparation of diary (3) Use of diary. 

(1) Contents of diary- According to section 172 (1) every police officer making an investigation 

under this Chapter shall day by day enter his proceedings in the investigation in a diary, setting 

forth the time at which the information reached him, the time at which he began and closed his 

investigation, the place or places visited by him, and a statement of the circumstances ascertained 

through his investigation. According to section 172 (1A) the statements of witnesses recorded 

during the course of investigation under section 161 shall be inserted in the case diary. 

(2) Manner of preparation of diary - According to section 172 (1B) Case diary referred shall be 

a volume and duly paginated. 

(3) Use of Diary – Use of diaries may be divided into three parts – 

 

(I) Use by Court  

(II) Use by accused or his agent  

(III)  Use by Police officer 

 

(I) Use by Court- According to section 172  (2) Any Criminal Court may send for the police 

diaries of a case under inquiry or trial in such Court, and may use such diaries, not as evidence in 

the case, but to aid it in such inquiry or trial. 
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(II) Use by accused or his agent- Neither the accused nor his agents shall be entitled to call for 

such diaries, nor shall he or they be entitled to see them merely because they are referred to by the 

Court. There are two exceptions - 

(a) if they are used by the police officer who made them to refresh his memory, or  

(b) if the Court uses them for the purpose of contradicting such police officer, the provisions 

of section 161 or section 145, as the case may be, of the Indian Evidence Act, 1872 (1 of 1872), 

shall apply. 

 

(III)  Use by Police officer - Police officer may use it for refreshing memory. 

 

Section 172 

 

 

Contents   Manner            Use 

Section 172(1) (1A)      Section 172(1B)                                Section 172(2) &(3) 

 

 

USE 

  

By Court                                        By Prosecutor                                  By Accused 

 

 

 

 

                               

                                 Rule                              Exception 

 

 

Question –What is general diary? 

Answer –According to Section 44 of the  Police Act, 1861, “It shall be the duty of every officer 

in charge of a police station to keep a general diary in such form shall, from time to time, be 

prescribed by the State Government and to record therein all complaints and charges preferred, the 

names of all persons arrested, the names of the complainants, the offences charged against them, 

the weapons or property that shall have been taken from their possession or otherwise, and the 

names of the witnesses who shall have been examined”. FIR is registered in General Diary.  

Para 294 to 299 of UP Police Regulation also deal ‘General Diary’. 

 

Sections Important Words Remarks 

Section 154 FIR FIR is written in ‘General Diary’. It is 

also called ‘Police Diary’. 

Section 157 Preliminary Report  
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Section 167 Default Bail/Statutory Bail Default of investigating officer 

Section 169 ‘Referred charge’, ‘Final report’, or 

‘Summary’. 

There is no sufficient evidence 

Closure Report 

Section 170 Charge-sheet There is sufficient evidence 

Section172 Case Diary  

Section 173 Police Report or Challan/ Completion 

Report 
 

No Provision 

Only in 

practice 

Protest Petition77 

protest petition is in the nature of a 

complaint, it is referable to the 

investigation already held by the 

vigilance police culminating in the 

final report 

There is no provision in the Code to 

file a protest petition by the informant 

who lodged the first information report. 

But this has been the practice.78  

 

Section 173. Report of police officer on completion of investigation.—(1) Every investigation 

under this Chapter shall be completed without unnecessary delay. 

(1A) The investigation in relation to an offence under sections 376, 376A, 376AB, 376B, 376C, 

376D,376DA, 376DB or 376E of the Indian Penal Code (45 of 1860) shall be completed within 

two months79 from the date on which the information was recorded by the officer in charge of the 

police station. 

(2) (i) As soon as it is completed, the officer in charge of the police station shall forward to a 

Magistrate empowered to take cognizance of the offence on a police report, a report in the form 

prescribed by the State Government. 

Haryana J S (Pre) 2018. 

Question- Under section 173 of the Cr.P.C. as amended in 2018, the investigation into the offence 

of rape shall be completed within a span of :  

(a) Six Months (b) Four Months(c) One Month(d) two Months. 

Answer - (d) two Months. 

UP (J) (Pre) 2018. 

Which of the following section of the Cr.P.C. has been amended by the Criminal Law( 

Amendment) Act, 2018 

(a) section 163 (b) section 173(c) section 183(d) section 193. 

Answer – (b) section 173. This amendment changed rape laws and investigation and submission 

of police report in rape cases.  

  Question – What is ‘Police Remand’ and ‘Judicial Remand’? 

 

Answer - Sir, there are following differences between both- 

 

 

                                                           
77 Supreme Court stressed on the desirability of intimation being given to the informant when a report made 

under Section 173(2) is under consideration.  

78 Vishnu Kumar Tiwari v. The State of Uttar Pradesh , 9 July, 2019 
79  ..“rape of a child may be completed within three months” was substituted in 2018. Now ‘shall’ word has been 

used. Three months has been substituted by two months. Earlier There was time bound investigation only in child 

rape cases. Now  investigation within two months must be completed in all types of rape cases. 
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DIFFERENCE BETWEEN ‘POLICE REMAND’ AND JUDICIAL REMAND/ CUSTODY 

 

 

S.No. ‘Police Remand’ ‘Judicial Remand’ 

   

1. 

Place after 

remand 

During the ‘Police Remand’ 

suspected person is kept into ‘Police 

Lock up’. 

During the ‘Judicial Remand’ 

suspected person is kept into ‘Jail’. 

2. 

Period of 

remand 

According to section 167 of Cr.P.C. 

maximum period for which ‘Police 

Remand’ can be granted is 15 days 

except in special case for example 

under Maharashtra Control of 

Organised Crime Act, 1999 (Section 

21) where 30 days for police remand 

is allowed. 

Section 167 also deals 

statutory/default bail. After 15 days 

judicial remand may be allowed. 

Magistrate may authorise detention 

beyond 15 day. But if the police 

report is not submitted in 90 days 

(where the investigation relates to an 

offence punishable with death, 

imprisonment for life or 

imprisonment for a term of not less 

than ten years) or 60 days (where 

the investigation relates to any other 

offence) as the case may be, the 

accused shall be entitled  for bail. 

3. 

Interrogation 

He is interrogated. He is remanded 

for taking help in investigation. 

He is not interrogated. During 

Judicial Custody, the police officer 

in charge of the case is not allowed 

to interrogate the suspect except with 

permission of Court in special 

circumstances. 

4. 

Responsibility 

A police officer in charge of a suspect 

may treat the suspect arbitrarily.  

In Police Custody, suspect becomes 

responsibility of Officer in charge of 

the Case. 

In Judicial Custody, suspect 

becomes responsibility of Court. 

5.  

Authorizing 

authority  

Police authority cannot take ‘Police 

Remand’ suo motu. Only Court can 

authorise for ‘Police Remand’. 

Judicial authority authorizes 

‘Judicial Remand’  

  

 

Procedure for Investigation 

For the purpose of arrest and investigation offences have been divided into two parts namely (1) 

Cognizable offence, and (2) Non-cognizable offence. In cognizable cases person can be arrested 

and investigation can be started without order or warrant of Magistrate. In case of non-cognizable 

cases neither person can be arrested (except 42) and nor investigation can be started without order 

or warrant of Magistrate. There are following differences between both- 
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 Cognizable offence Non-cognizable offence 

Registration 

of 

Information 

If information is given regarding 

commission of cognizable offence, 

generally police officer is bound to 

register FIR without preliminary 

inquiry. Here informant is not sent to 

Magistrate. 

When information is given to an officer 

in charge of a police station of the 

commission of a non-cognizable 

offence, he shall enter the substance of 

the information in a prescribed book 

and refer the informant to the 

Magistrate. 

Sending of 

Report 

According to Section 157, Officer in 

charge of Police Station shall 

forthwith send a report of the FIR to a 

Magistrate empowered to take 

cognizance of such offence upon a 

police report. 

Here investigation starts on the 

direction of Magistrate so there is no 

such provisions for sending of report  

Initiation of 

Investigation 

Generally investigation starts after 

lodging an FIR under section 154. 

According to Section 155(2) 

investigation in non-cognizable cases 

starts only after the order of Magistrate.  

Power to 

investigate 

According to section 156 (1) any 

officer in charge of a police station 

may, without the order of a Magistrate, 

investigate any cognizable case. 

According to section 155(2), no police 

officer shall investigate a non-

cognizable case without the order of a 

Magistrate having power to try such 

case or commit the case for trial. 

Arrest Police has power to investigate as well 

as arrest without warrant. 

According to section 155(3) any police 

officer receiving such order may 

exercise the same powers in respect of 

the investigation (except the power to 

arrest without warrant) as an officer in 

charge of a police station may exercise 

in a cognizable case. 

Investigation 

within 24 

hours 

If investigation is not completed 

within 24 hours then procedure 

mention in section167 must be 

followed.  

Here there is no such specific 

procedure. 
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Unit- III 

Arrest, Right of Arrestee 
 

Krishna Murari Yadav 

         Assistant Professor,   

         LAW CENTRE-I, FOL,  

University of Delhi, Delhi. 

 

LL.B. DU Question 6(a) – 2017) 

(1)When may a police officer arrest without warrant?  

(2)What are the rights available to an accused in the Cr.P.C. 

(3)Discretion to arrest a person in cognizable matter is one things but justification of arrest is quite 

different. How the Supreme Court interpreted this position with specific reference to section 41A 

in Arnesh Kumar v. State of Bihar (2014). Discuss. 

(4)Discuss the development of jurisprudence of right of accused person in our country in the light 

of various constitutional and statutory provisions. 

(5)Discuss the procedure and power of the police to investigate cognizable cases. 

(6) Enumerate briefly the rights of an accused or arrested person. 

DU LL.B. 2019 Question 1(b) 

Mr. X is arrested without warrant and brought to the police station.  

 He claims to be informed about the crime and  

 ground of his arrest.  

 He also requests to inform his family about his arrest. 

  He also insists that he should be produced within 24 hours of his arrest. 

 Discuss his claim with relevant statutory provisions. 

 

Remarks - Joginder Singh v. State of U.P., Shri D.K. Basu,Ashok K. Johri v. State Of West Bengal, 

State Of U.P  Arnesh Kumar v. State of Bihar etc. 

 

Bihar (J) 2011 Question No. 10(a) 

When a Magistrate arrest a person without warrant, is he required to inform the person arrested of 

the grounds of such arrest? If so under which provision of Criminal Procedure Code? Explain. 

Bihar (J) 2011 Question No. 10(b) 

When can police arrest a person without warrant? 

Bihar (J) 2011 Question No. 10(b) 

What are guidelines laid down by the Supreme Court for the police while arresting a judicial 

officer?  

Uttar Pradesh (J) 1992 
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What are the provisions under Cr.P.C. for the investigation when it is not completed within 24 

hours? Answer- 167. I have already discussed. 

Uttar Pradesh (J) 1997 

Briefly describe the circumstances where under a police officer, a private person or a Magistrate 

may arrest a person without warrant. 

Uttar Pradesh (J) 2000 

In what circumstances may a police officer arrest a person without an order from magistrate and 

without a warrant. Can an arrest be made by a person other than police officer? Explain and 

illustrate. 

Uttar Pradesh (J) 2013 

When a Magistrate arrest a person without warrant, is he required to inform the person arrested of 

the grounds of such arrest? If so under which provision of Criminal Procedure Code? Explain. 

 

 

Uttar Pradesh (J) 2013 

Discuss briefly the distinction between the procedure of investigation by a police officer in 

cognizable and non-cognizable offences. 

 

Uttar Pradesh (J) 2016 

On the basis of decided cases discuss briefly the distinction between the procedure of investigation 

by a police officer in cognizable and non-cognizable offences. Specially for the protection of 

women against heinous crimes, what major amendments are made in the Cr.P.C by the Criminal 

Law (Amendment) Act, 2013. Discuss in brief. 

 

     Effect of Arrest 

 

Article 21 says that no person shall be deprived of his life or personal liberty except according to 

procedure established by law. In the Joginder Kumar Case Supreme Court observed, “Arrest and 

detention in police lock-up of a person can cause incalculable harm to the reputation and self-

esteem of a person.” In the case of Arnesh Kumar v. State of Bihar (2014) Supreme Court observed 

that arrest curtails freedom, brings humiliation and casts scars forever. So there is needed to make 

balance between individual liberty and social order. 

      

Justification of Arrest 

 

LL.B. DU Question 6(a) – 2017) 

 

Question - Discretion to arrest a person in cognizable matter is one things but justification of arrest 

is quite different. How the Supreme Court interpreted this position with specific reference to 

section 41A in Arnesh Kumar v. State of Bihar (2014)? Discuss. 
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Answer – This question can be solved with the help of two leading cases namely; (1) Joginder 

Kumar v. State of Uttar Pradesh (April 25,1994) and Arnesh Kumar v. State of Bihar  (July 2, 

2014). 

Joginder Kumar v. State of Uttar Pradesh80    (DOJ April 25, 1994) 

 

Facts- Joginder Kumar who was 28yrs was an advocate. SSP Ghaziabad called him in his office 

for some inquiries. He along with his brothers reached to the office at 10 a.m. on January 7, 1994. 

When 12.55 P.M. inquiries was made, it was replied that he will be set free in evening. It was 

further informed that Joginder has been sent to Mussoorie. On 9-1-1994, in the evening when the 

brother of petitioner along with relatives went to P.S. Mussoorie to enquire about the well-being 

of his brother, it was found that the petitioner had been taken to some undisclosed destination. 

Under these circumstances, writ petition for habeas corpus was filed. The said Senior 

Superintendent of Police along with petitioner appeared before this Court on 14-1-1994. 

Judgment – It was laid down that his friend or relative shall be informed and who has been 

informed it shall be entered into prescribed book.  

 

In this case Supreme Court observed, “No arrest can be made because it is lawful for the police 

officer to do so. The existence of the power to arrest is one thing. The justification for the 

exercise of it is quite another. The police officer must be able to justify the arrest apart from his 

power to do so. Arrest and detention in police lock-up of a person can cause incalculable harm to 

the reputation and self-esteem of a person. No arrest can be made in a routine manner on a mere 

allegation of commission of an offence made against a person. It would be prudent for a police 

officer in the interest of protection of the constitutional rights of a citizen and perhaps in his own 

interest that no arrest should be made without a reasonable satisfaction reached after some 

investigation as to the genuineness and bona fides of a complaint and a reasonable belief both as 

to the person's complicity and even so as to the need to effect arrest. Denying a person of his liberty 

is a serious matter.” 

Arnesh Kumar v. State of Bihar ( July 2, 2014) 

 

Facts - In this case section 498A, IPC and section 4 of Dowry Prohibition Act, 1961 were involved. 

Anticipatory bail was rejected matter reached to Supreme Court through SLP. Supreme Court 

discussed thoroughly sections 41(1)(b), 41A and section 167 of Cr.P.C. Certain guidelines were 

laid down regarding arrest of person and at the time of using section 167 of Cr.P.C. 

 

Judgment- Police officers make arrest as they believe that they possess the power to do so. We 

believe that no arrest should be made only because the offence is non-bailable and cognizable and 

therefore, lawful for the police officers to do so. The existence of the power to arrest is one thing, 

the justification for the exercise of it is quite another. Apart from the power to arrest, the police 

officers must be able to justify the reasons thereof. No arrest can be made in a routine manner 

                                                           
80 AIR 1994 SC 1349 
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on a mere allegation of commission of an offence made against a person. It would be prudent 

and wise for a police officer that no arrest is made without a reasonable satisfaction reached after 

some investigation as to the genuineness of the allegation.  

Supreme Court further observed, “In pith and core, the police officer before arrest must put a 

question to himself, why arrest? Is it really required? What purpose it will serve? What object it 

will achieve? It is only after these questions are addressed and one or the other conditions as 

enumerated under section 41 is satisfied, the power of arrest needs to be exercised. In fine, before 

arrest first the police officers should have reason to believe on the basis of information and material 

that the accused has committed the offence. Apart from this, the police officer has to be satisfied 

further that the arrest is necessary for one or the more purposes envisaged by sub-clauses (a) to (e) 

of clause (1) of Section 41 CrPC.” 

Kind of Arrest  

 Arrest may be divided into two parts namely; (1) arrest without warrant and (2) arrest with 

warrant. Rule is that cognizable cases person can be arrested without warrant and in case of non-

cognizable cases cannot be arrested without warrant. But there are certain specific circumstance 

in which person can be arrested without warrant even in case of non-cognizable offences. For 

example section 42. Another example is under section 44 word ‘any offence’ have been used. It 

means it covers all types of offences whether cognizable or non-cognizable offences.  

 

Cognizable Offence – According to Section 2 (c) “cognizable offence” means an offence for 

which, and “cognizable case” means a case in which, a police officer may arrest without warrant.  

Non- cognizable offence - According to Section 2(l) “non- cognizable offence” means an offence 

for which, and “non- cognizable case” means a case in which, a police officer has no authority to 

arrest without warrant. 

Issue of process- According to section 204 (1) in summons case, summons shall be issued and in 

warrant case either summons or warrant may be issued.  There are three exceptional cases 

mentioned under section 87 when in summons case warrant may be issued. In these cases warrant 

may be issued either in lieu of or in addition to summons. These are – 

(1) If, before the issue of summons, the Court sees reason to believe that the person has absconded 

or will not obey the summons. 

(2) If, after the issue of the summons but before the time fixed for his appearance the Court sees 

reason to believe that the person has absconded or will not obey the summons. 

(3) If the person fails to appear on the fixed day for appearance even after receiving summons and 

he did not provide reasonable grounds for non-appearance.  
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Kinds of Arrest 

 

 

 

Arrest with warrant  Arrest without warrant 

 

 

Roshan Beevi and Ors. v. Joint Secretary to Government of Tamil Nadu (Mad.H.C.1983) 

Arrest by Whom 

       

            

  

(1) By Police Officer      

 (2) By Officer in charge of police station 

 (3) By Superior Officer 

 (4) By Military Officer 

 (5) By Private Person 

 (6) By Magistrate  

   

An analysis of the provisions under Cr.P.C. shows that a person may be arrested by - 

 

(1) By Police Officer   
(i) A police officer without a warrant under sections 41(1) and 151;  

(ii) under a warrant under section 72 and 74; 

(iii) under the written order of an officer in charge of a police station under section 55 and 

157;  

(iv) under the orders of a Magistrate under section 44  and  

(v) in non-cognizable offence under section 42; 

(2) Officer in charge of a police station 

An officer in charge of a police station under section 41(2) and 157. 

(3) A superior police officer 

A superior police officer under section 36. 

(4) Military officer  
A military officer under section 130 and 131.  

(5) Private person –  
(1) A private person without warrant under section 43; 

(2)  Under a warrant under section 72 and 73;  

(3) Under the orders of the police officer under section 37, and  

(4) Under the orders of a Magistrate under section 37 and 44. 
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(6) Magistrate  

A Magistrate whether Judicial or Executive under section 44. 

 

 

Offence committed in presence of  

 

 

Police Officer      Officer in charge of police station              Private Person.              Magistrate  

Sec. 41(1)(a)            Sec. 41(2) r/w S.42    Sec.43   Sec.44 

  

 

Cognizable offence                    Non-cognizable offence 

                                            (Securing name and residence) 

 

 

Cognizable and Non-bailable offence   or                                     Proclaimed Offender 

 

          Any Offence 

 

 

 

 

 

LL.B. DU Question 6(a) – 2017) 

When may a police officer arrest without warrant?  

Bihar (J) 2011 Question No. 10(b) 

 When can police arrest a person without warrant? 

Uttar Pradesh (J) 1997 

Briefly describe the circumstances where under a police officer, a private person or a 

Magistrate may arrest a person without warrant. 

Uttar Pradesh (J) 2000 

In what circumstances may a police officer arrest a person without an order from magistrate 

and without a warrant. Can an arrest be made by a person other than police officer? Explain and 

illustrate. 

Answer - 

Arrest without warrant by police (Sections 41(1) and 42) 

 

Section 41(1) enumerates certain circumstances when police can arrest without warrant. This 

section was amended in 2009. Arrest in cognizable cases was classified in two categories namely 

cognizable cases punishable up to 7 years and cognizable cases punishable more than 7 years or 



66 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

life imprisonment or death sentence. Section 42 enumerates certain circumstances when police can 

arrest without warrant in non-cognizable cases.  

When police may arrest without warrant Section 41(1) 

Any police officer may without an order from a Magistrate and without a warrant, arrest any 

person- 

(a) Cognizable offence in presence - who commits, in the presence of a police officer, a cognizable 

offence; 

(b)81 Cognizable offence punishable less than or up to 7 yrs.(Arnesh Kumar Case on this point) 

- against whom a reasonable complaint has been made, or credible information has been received, 

or a reasonable suspicion exists that he has committed a cognizable offence punishable with 

imprisonment for a term which may be less than seven years or which may extend to seven years 

whether with or without fine, if the following conditions are satisfied, namely:- 

(i) the police officer has reason to believe on the basis of such complaint, information, or 

suspicion that such person has committed the said offence; 

(ii) the police officer is satisfied that such arrest is necessary- 

(a) To prevent further offence- to prevent such person from committing any further offence; or 

(b) To conduct proper investigation - for proper investigation of the offence; or 

(c) Evidence- to prevent such person from causing the evidence of the offence to disappear or 

tampering with such evidence in any manner; or 

(d) Witness- to prevent such person from making any inducement, threat or promise to any person 

acquainted with the facts of the case so as to dissuade him from disclosing such facts to the Court 

or to the police officer; or 

(e) Presence in court - as unless such person is arrested, his presence in the Court whenever 

required cannot be ensured, and the police officer shall record while making such arrest, his 

reasons in writing: 

Provided that a police officer shall, in all cases where the arrest of a person is not required under 

the provisions of this sub-section, record the reasons in writing for not making the arrest. 

(ba) Cognizable offence punishable more than 7 yrs. or LI or Death Sentence - against whom 

credible information has been received that he has committed a cognizable offence punishable 

with imprisonment for a term which may extend to more than seven years whether with or without 

fine or with death sentence and the police officer has reason to believe on the basis of that 

information that such person has committed the said offence; 

(c) Proclaimed offender - who has been proclaimed as an offender either under this Code or by 

order of the State Government; or 

(d) Stolen property in possession- in whose possession anything is found which may reasonably 

be suspected to be stolen property and who may reasonably be suspected of having committed an 

offence with reference to such thing; or 

                                                           
81 Law Commission of India in its Report 177 (Dec.2001) recommended to substitute section 41 (b).  This report is 

available on:  http://lawcommissionofindia.nic.in/reports/177rptp1.pdf . Last visited on February 8, 2020. 

http://lawcommissionofindia.nic.in/reports/177rptp1.pdf
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(e) Obstructs a police officer  in execution of duties- who obstructs a police officer while in the 

execution of his duty, or who has escaped, or attempts to escape, from lawful custody; or 

(f) Deserter from army - who is reasonably suspected of being a deserter from any of the Armed 

Forces of the Union; or 

(g) Offence committed outside India - who has been concerned in, or against whom a reasonable 

complaint has been made, or credible information has been received, or a reasonable suspicion 

exists, of his having been concerned in, any act committed at any place out of India which, if 

committed in India, would have been punishable as an offence, and for which he is, under any law 

relating to extradition, or otherwise, liable to be apprehended or detained in custody in India; or 

(h) Breach of rule - who, being a released convict, commits a breach of any rule made under sub-

section (5) of section 356; or 

(i) Request to arrest from another police station- for whose arrest any requisition, whether written 

or oral, has been received from another police officer, provided that the requisition specifies the 

person to be arrested and the offence or other cause for which the arrest is to be made and it appears 

therefrom that the person might lawfully be arrested without a warrant by the officer who issued 

the requisition. 

Section 42  

Arrest on refusal to give name and residence in non -cognizable case - (1) When any person 

who, in the presence of a police officer, has committed or has been accused of committing a non-

cognizable offence refuses, on demand of such officer, to give his name and residence or gives a 

name or residence which such officer has reason to believe to be false, he may be arrested by such 

officer in order that his name or residence may be ascertained. 
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Arrest without warrant by police (Sections 41(1) and 42) 

 

 

 

Section 41      Section42 (Non Cognizable) 

 

 

 

 

Cognizable offences                                                                             other offences 

 

 

Offence committed in his presence   Offence committed elsewhere 

 

 

Punishable less than or up to 7 yrs.        Punishable more than yrs. or LI or Death Sentence 

          

  Conditional (One + Five = Six )  Without any condition person can be arrested 

 

 

(1) Credible information  (2) (i)to prevent further offence, or 

 (ii)   Proper investigation, or  

  (iii) To prevent disappearance of evidence, or   

 (iv)  To prevent threat to witness, or   

 (v)   To secure presence of accused in court.  

      

(1) Proclaimed Offender, or  

(2) In possession of stolen property , or 

(3) Obstructs a police officer , or 

(4) Deserter from army, or   

(5) Offence committed outside India and now he/she is in India 

(6) Breach of section 356 (5)  

(7) Request to arrest from another police station 

 

 

Arrest on refusal to give name and residenc 
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Arnesh Kumar v. State of Bihar (2014) 

Facts- Arnesh Kumar got marriage with Sweta Kiran in 2007. Sweta Kiran claimed that there was 

dowry demand by Arnesh Kumar and his family. There was apprehension of arrest under section 

498A of IPC and section 4 of Dowry Prohibition Act, 1981. The maximum sentence provided 

under Section 498-A IPC is imprisonment for a term which may extend to three years and fine 

whereas the maximum sentence provided under Section 4 of the Dowry Prohibition Act is two 

years and with fine. Arnesh Kumar applied for anticipatory bail was rejected by Court of Session 

and High Court. He approached to Supreme Court through SLP. In this section Supreme Court 

thoroughly discussed section 41(1) (b) & (ba). 

 

Decision – Supreme Court directed that all the State Governments to instruct its police officers not 

to automatically arrest when a case under Section 498-A IPC is registered but to satisfy themselves 

about the necessity for arrest under the parameters laid down Section 41(1) (b), Cr.P.C. All police 

officers be provided with a check list containing specified sub-clauses under Section 41(1)(b)(ii). 

 

Section 43. Arrest by private person and procedure on such arrest. 

(1) Any private person may arrest or cause to be arrested any person who in his presence commits 

a non-bailable and cognizable offence, or any proclaimed offender, and, without unnecessary 

delay, shall make over or cause to be made over any person so arrested to a police officer, or, in 

the absence of a police officer, take such person or cause him to be taken in custody to the nearest 

police station. 

(2) If there is reason to believe that such person comes under the provisions of section 41, a police 

officer shall re-arrest him.  

(3) If there is reason to believe that he has committed a non-cognizable offence, and he refuses on 

the demand of a police officer to give his name and residence, or gives a name or residence which 

such officer has reason to believe to be false, he shall be dealt with under the provisions of section 

42; but if there is no sufficient reason to believe that he has committed any offence, he shall be at 

once released. 

 

Offence committed in presence of Private Person (Sec. 43) 

 

 

Cognizable and Non-bailable offence   or    Proclaimed Offender 

 

 

 

                

                    Hand over to police and police may re-arrest. 
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Problem 1– A pretty and adorable girl who is law student was being molested in front of gate of 

Umang Bhawan, Faculty of Law, University of Delhi by some goons. She opposed. Other students 

were also seeing this offence. There is no police van and no time to take recourse of police 

authority. They decided to take some actions. They are justified for which of the following act or 

acts – 

(1) To beat them till death i.e. mob lynching. 

(2) To beat them and confine them into the building of Umang Bhawan. 

(3) To beat them in exercise of right of private defence and to hand over to the family of victim. 

(4) To beat them in exercise of right of private defence and to hand over to the families of them 

(accused).  

(5)To beat them in exercise of right of private defence as per section 97 of IPC and arrest and hand 

over to police officer. 

Answer – Option 5 is correct. This problem is related to section 354, sections 96, 97, 99,101 and 

102 of IPC and section 43 of Cr.P.C. In this problem students are ‘private person’. Here private 

person means those persons who are not legally bound to take action. They had no duty to save 

the girl. Even though if they are taking action they are justified under Chapter IV of IPC and 

authorised to arrest under section 43 of Cr.P.C. According to Schedule First of Cr.P.C. offence 

under section 354 is cognizable and non-bailable. Generally all offences against women are 

cognizable and non-bailable. As per section 10 of IPC the girl is woman for the purpose of  section 

354. 

They are not justified for mob lynching. Commencement and existence of right of private defence 

is governed under section 102 of IPC. 

 

Problem 2- A was raped by X, Y and Z who are very powerful. Victim along with some village 

members reached to the police station. Officer in charge of police station denied to register FIR 

against these persons and directed to go back. Family members and other villagers became 

aggressive  and they confined him because he denied to register FIR and handed over him to other 

senior police officer. Which of the following option is correct- 

(1) Family members and other villagers were authorised to confine. They had not committed any 

wrong because they handed over to senior police officer. 

(2) Family members and other villagers were not authorised to confine. SHO was authorized to 

deny registration of FIR. 

(3) Family members and other villagers were authorised to confine because SHO by denying from 

registration of FIR had committed cognizable and bailable offence under section 166A of IPC. 

(4) None of the above. 

Answer - (4) None of the above. Family members and other villagers were not authorised to 

confine SHO. Non-registration of FIR is cognizable offence under section 166A of IPC. But it is 

bailable offence. Private person is authorised to arrest under section 43 of Cr.P.C. only when 
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offence is cognizable and non-bailable offence. So Family members and other villagers were not 

authorised to confine SHO. 

So Family members and other villagers had committed offence of wrongful confinement as defined 

under section 340 of IPC.  

 Arrest by Magistrate 

Section 44–(1) When any offence is committed in the presence of a Magistrate, whether 

Executive or Judicial, within his local jurisdiction, he may himself arrest or order any person to 

arrest the offender, and may thereupon, subject to the provisions herein contained as to bail, 

commit the offender to custody. 

(2) Any Magistrate, whether Executive or Judicial, may at any time arrest or direct the arrest, in 

his presence, within his local jurisdiction, of any person for whose arrest he is competent at the 

time and in the circumstances to issue a warrant. 

Arrest by Judicial or Executive Magistrate (Sections 44) 

 

                                       Within his local jurisdiction 

 

 

 

Sect. 44(1)                Sect. 44(1) 

(Offence is committed in presence)    (Offence is not committed in presence but  

      competent to issue warrant for arrest). 

 

Difference between Section 44(1) and Section 44(2)  

 

Ground Section 44(1)  

Offence in his presence 

Section 44(2) 

Competent to issue warrant 

Similarity   

Local Jurisdiction  Local Jurisdiction is sine qua non. In 

absence of local jurisdiction section 

44(1) shall not be applied. 

Local Jurisdiction is sine qua non. 

In absence of local jurisdiction 

section 44(2) shall not be applied. 

Any Magistrate  Either Executive or Judicial Either Executive or Judicial 

Differences   

In the presence Offence is committed in the presence 

of Magistrate 

Offence is not committed in the 

presence of Magistrate. But he is 

present in front of Magistrate. The 

Magistrate is competent to issue 

warrant for arrest. 

 Commission of offence in his 

presence is necessary. 

Commission of offence in his 

presence is not necessary. But 

Magistrate must be competent to 

issue warrant for arrest. 

Custody Magistrate has power to commit him 

into custody. 

Such power is not conferred here. 
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If a Magistrate arrests a person he cannot detain for more than 24 hours. In case of exceeding 24 

hours he must comply section 167 of Cr.P.C.  

Question - Mr. R is a judge in Patna. He came into Delhi. In his presence a girl was molested by 

Z in bus. Is R authorised to arrest Z? If yes, under which provision? 

Option – 

(1) R is not authorised. 

(2) R is authorised to arrest under section 44(1). 

(3) R is authorised to arrest under section 44(2). 

(4) R is authorised to arrest under section 43(1). 

Answer - R is authorised to arrest under section 43(1). 

Explanation – R as a judge is authorised to arrest under section 44. Offence has been committed 

in his presence. But other conditions of this section are not being fulfilled. For example Delhi does 

not come under his local jurisdiction. His local jurisdiction is confine to Patna. So R as a judge is 

not authorised to arrest under section 44. 

But he is authorised to arrest under section 43 of Cr.P.C. Judge outside his jurisdiction come under 

the category of any private person. R will come under the category of private person. Outrage of 

modesty comes under the categories section 354 which is cognizable and non-bailable offence. So 

R is authorised under section 43 of Cr.P.C to arrest Z. 

 Note - Section 45 is an exception of section 41 to 44 of Cr.P.C. It provides special protection to 

army personal (section 45(1)) and State security personal (section 45(2)).    

Bihar (J) 2011 Question No. 10(b) 

What are guidelines laid down by the Supreme Court for the police while arresting a judicial 

officer?  

Answer – Guidelines for arresting judges were laid down by Supreme Court in the case of Delhi 

Judicial Service Association Tis Hazari Court, Delhi v. State of Gujarat And Ors.  

 

Delhi Judicial Service Association Tis Hazari Court, Delhi v. State of Gujarat and Ors.                                                           

(Sept.11, 1991) 

                                                                  Facts of Case 

 

Mr. N.L. Patel was posted as Chief Judicial Magistrate at Nadiad in October, 1988. He soon found 

that the local Police was not cooperating with the courts in effecting service of summons, warrants 

and notices on accused persons, as a result of which the trials of cases were delayed. He made 

complaint against the local police to the District Superintendent of Police and forwarded a copy of 

the same to the Director General of Police but nothing concrete happened. On account of these 

complaints, Mr. S.R. Sharma, Police Inspector, Nadiad was annoyed with the Chief Judicial 

Magistrate and he withdrew constables posted in the CJM Court. In April 1989, the CJM filed two 

complaints with the Police against the Police Inspector and other Police Officials, Nadiad for 

delaying the process of the Court. On 25th July, 1989, the CJM directed the police to register a 



73 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

criminal case against 14 persons who had caused obstruction in judicial proceedings but 

subsequently since unqualified apology was tendered, the CJM directed the Police Inspector to 

drop the cases. The Police Inspector reacted strongly to the CJM’s direction and he made complaint 

against the CJM to the Registrar of the High Court through the District Superintendent of Police. 

On account of the aforesaid facts there was hostility between the Police of Nadiad and the CJM. 

On 25th September 1989, the Police Inspector met the CJM in his chambers to discuss a case 

where the Police had failed to submit the charge-sheet within 90 days. During discussion the Police 

Inspector invited the CJM to visit the police station to see the papers and assured him that he would 

mollify the sentiments of the police officials. At 8.35 p.m. on the said date, the Police Inspector 

sent a Police Jeep to the CJM’s residence and he went to the Police Station. According to the CJM 

when he arrived in the Police Station he was forced to consume liquor and on his refusal he was 

assulted, handcuffed and tied with rope by Police Inspector, Sub-Inspector, Head Constable, and 

Constable and that he was sent to Hospital for Medical Examination under handcuffs. A 

photographer was arranged to take his photograph which was published in the newspapers. The 

Police Inspector disputed these allegations and according to him the CJM entered his chamber at 

the Police Station in a drunken state, shouting and abusing him and since he was violent, he was 

arrested, handcuffed and sent to Hospital for Medical Examination. He himself wanted to be 

photographed and that is why the photographs were taken by the press photographer. 

Guidelines 

A Magistrate, Judge or any other Judicial Officer is liable to criminal prosecution for an offence 

like any other citizen but in view of the paramount necessity of preserving the independence of 

judiciary and at the same time ensuring that infractions of law are properly investigated, Supreme 

Court issued the following guidelines - 

 (A) Before arrest intimation to the District Judge or the High Court- If a judicial officer is to be 

arrested for some offence, it should be done under intimation to the District Judge or the High 

Court as the case may be.  

(B) In case of necessity only formal arrest- If facts and circumstances necessitate the immediate 

arrest of a judicial officer of the subordinate judiciary, a technical or formal arrest may be effected. 

 (C) After arrest intimation to the District Judge and High Court -The facts of such arrest should 

be immediately communicated to the District and Sessions Judge of the concerned District and the 

Chief Justice of the High Court.  

(D) Not taken to Police Station without prior order of District & Sessions Judge - The Judicial 

Officer so arrested shall not be taken to a police station, without the prior order or directions of the 

District & Sessions Judge of the concerned District, if available.  

(E) Immediate facilities - Immediate facilities shall be provided to the Judicial Officer to 

communication with his family members, legal advisers and Judicial Officers, including the 

District & Sessions Judge. 

(F)No statement, no panchnama, no medical test except  in the presence of the Legal Adviser - 

No statement of a Judicial Officer who is under arrest be recorded nor any panchnama be drawn 
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up nor any medical tests be conducted except in the presence of the Legal Adviser of the Judicial 

Officer concerned or another Judicial Office of equal or higher rank, is available.  

(G) No handcuffing- There should be no handcuffing of a Judicial Officer. If, however, violent 

resistance to arrest is offered or there is imminent need to effect physical arrest in order to avert 

danger to life and limb, the person resisting arrest may be over-powered and’ handcuffed. In such 

case, immediate report shall be made to the District & Sessions Judge concerned and also to the 

Chief Justice of the High Court. But the burden would be on the Police to establish necessity for 

effecting physical arrest and handcuffing the Judicial Officer and if it be established that the 

physical arrest and handcuffing of the Judicial Officer was unjustified, the Police Officers causing 

or responsible for such arrest and handcuffing would be guilty of misconduct and would also be 

personally liable for compensation and/or damages as may be summarily determined by the High 

Court.  

The above guidelines are not exhaustive but these are minimum safeguards which must be 

observed in case of arrest of a judicial officer. 

How to arrest? 

Powers to arrest have been mentioned under sections 41 to 44. Manner to arrest has been 

mentioned under section 46. 

 

Section 46 Arrest how made 

(1) In making an arrest the police officer or other person82 making the same shall actually touch 

or confine the body of the person to be arrested, unless there be a submission to the custody by 

word or action: 
83[Provided that where a woman is to be arrested, unless the circumstances indicate to the contrary, 

her submission to custody on an oral intimation of arrest shall be presumed and, unless the 

circumstances otherwise require or unless the police officer is a female, the police officer shall not 

touch the person of the woman for making her arrest.] 

(2) If such person forcibly resists the endeavour to arrest him, or attempts to evade the arrest, such 

police officer or other person may use all means necessary to effect the arrest. 

(3) Nothing in this section gives a right to cause the death of a person who is not accused of an 

offence punishable with death or with imprisonment for life.84 
85(4) Save in exceptional circumstances, no woman shall be arrested after sunset and before 

sunrise, and where such exceptional circumstances exist, the woman police officer shall, by 

making a written report, obtain the prior permission of the Judicial Magistrate of the first class 

within whose local jurisdiction the offence is committed or the arrest is to be made.  

 

                                                           
82 Here ‘Other Person’ means all persons who are authorised to arrest under this Code.  
83 Ins. in 2009. 
84 Rule is that death cannot be caused during arrest. But there are two exceptions when in case of necessity death may 

be caused – (1) When offence is punishable by death sentence or (2) When offence is punishable by life imprisonment. 
85 Ins. in 2005. 
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Submission to the custody by word or action is sufficient and it must be followed as a rule. When 

there is no submission by word and action then arresting authorities become competent to touch 

or confine the body of the person to be arrested. 

 

State of U. P. v. Deoman Upadhyaya (May 6, 1960) 

In this case Supreme Court said, “Section 46 of the Code of Criminal Procedure does not 

contemplate any formality before a person can be said to be taken in custody: submission to the 

custody by word or action by a person is sufficient.” 

   

 

Shri D.K. Basu, Ashok K. Johri v. State Of West Bengal, State Of U.P. 86 

 

(Date Of Judgment: 18/12/1996) Bench: Hon’ble Justices Kuldip Singh, A.S. Anand) 

 

 

Facts of Case-  

Letters converted into writ Petition (Custodial Death) 

  

              

                Shri D.K. Basu  (1986)         Ashok K. Johri(1987) 

 

(Custodial Death in W.B.)                 (Custodial Death in U.P.) 

 

 

 

 

 

1987       18/12/1996 

(Letters converted into writ Petition )            (Date of Judgment)  

     

Eleven Guidelines in addition to 

Constitutional and statutory rights 

 

Facts (1) Shri D.K. Basu Case-  Shri D.K. Basu, the Executive Chairman, Legal Aid Services, 

West Bengal, a non-political organisation registered under the Societies Registration Act, on 26th 

August, 1986 addressed a letter to the Chief Justice of India (Hon’ble P.N.Bhagwati) drawing 

his attention to certain news items published in the Telegraph dated 20, 21 and 22 of July, 1986 

and in the Statesman and India express dated 17th August, 1986 regarding deaths in police lock-

ups and custody. It was requested that the letter must be treated as a writ petition under “public 

                                                           
86 This judgment is available at:https://www.sci.gov.in/jonew/judis/14580.pdf (Last visited January 27, 2019).  

https://www.sci.gov.in/jonew/judis/14580.pdf
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interest litigation” category. Considering the importance of the issue raised in the letter being 

concerned by frequent complaints regarding custodial violence and deaths in police lock up, the 

letter was treated as a writ petition and notice was issued on 9.2.1987 to the respondents. 

 

Facts (2)-  Ashok K. Johri  Case – Shri D.K.Basu case was pending. A letter addressed by Shri 

Ashok Kumar Johri on 29.7.87 to the Hon’ble Chief Justice of (Justice R.S.Pathak) India drawing 

the attention of this Court to the death of one Mahesh Bihari of Pilkhana, Aligarh in police custody 

was received. That letter was also treated as a writ petition and was directed to be listed alongwith 

the writ petition filed by Shri D.K. Basu. 

 

Guidelines – After considering the gravity of custodial death eleven guidelines were laid down 

which are following - 

 

(1). The police personnel carrying out the arrest and handling the interrogation of the arrestee 

should bear accurate, visible and clear identification and name tags with their designations. The 

particulars of all such police personnel who handle interrogation of the arrestee must be recorded 

in a register.  

(2). That the police officer carrying out the arrest of the arrestee shall prepare a memo of arrest at 

the time of arrest and such memo shall be attested by at least one witness, who may either be a 

member of the family of the arrestee or a respectable person of the locality from where the arrest 

is made. It shall also be countersigned by the arrestee and shall contain the time and date of arrest.  

(3). A person who has been arrested or detained and is being held in custody in a police station or 

interrogation centre or other lock-up, shall be entitled to have one friend or relative or other 

person known to him or having interest in his welfare being informed, as soon as practicable, 

that he has been arrested and is being detained at the particular place, unless the attesting witness 

of the memo of arrest is himself such a friend or a relative of the arrestee.  

(4). The time, place of arrest and venue of custody of an arrestee must be notified by the police 

where the next friend or relative of the arrestee lives outside the district or town through the Legal 

Aid Organisation in the district and the police station of the area concerned telegraphically within 

a period of 8 to 12 hours after the arrest.  

(5). The person arrested must be made aware of this right to have someone informed of his arrest 

or detention as soon as he is put under arrest or is detained.  

(6). An entry must be made in the diary at the place of detention regarding the arrest of the person 

which shall also disclose the name of the next friend of the person who has been informed of the 

arrest and the names and particulars of the police officials in whose custody the arrestee is.  

(7). The arrestee should, where he so requests, be also examined at the time of his arrest and major 

and minor injuries, if any present on his/her body, must be recorded at that time. The Inspection 

Memo  must be signed both by the arrestee and the police officer effecting the arrest and its copy 

provided to the arrestee.  
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(8). The arrestee should be subjected to medical examination by a trained doctor every 48 hours 

during his detention in custody by a doctor on the panel of approved doctors  appointed by Director, 

Health Services of the State or Union Territory concerned. Director, Health Services should 

prepare such a panel for all tehsils and districts as well. 

 (9). Copies of all the documents including the memo of arrest, referred to above, should be sent 

to the Illaqa Magistrate for his record.  

  

(10). The arrestee may be permitted to meet his lawyer during interrogation, though not throughout 

the interrogation.  

(11). A police control room should be provided at all district and State headquarters, where 

information regarding the arrest and the place of custody of the arrestee shall be communicated by 

the officer causing the arrest, within 12 hours of effecting the arrest and at the police control room 

it should be displayed on a conspicuous notice board. 

 

Failure to comply with the requirements - 

Failure to comply with the requirements hereinabove mentioned shall apart from rendering the 

concerned official liable for departmental action, also render him liable to be punished for 

contempt of court and the proceedings for contempt of court may be instituted in any High Court 

of the country, having territorial jurisdiction over the matter. 

Addition to the constitutional and statutory safeguards - The requirements, referred to above 

flow from Articles 21 and 22 (1) of the Constitution and need to be strictly followed. These 

requirements are in addition to the constitutional and statutory safeguards and do not detract from 

various other directions given by the courts from time to time in connection with the safeguarding 

of the rights and dignity of the arrestee. 

 

Comparison between D.K.Basu Case and Cr.P.C as amended in 2009. 

 

Grounds D.K.Basu Case Cr.P.C as amended in 2009. 

1st  Guideline 

Clear 

identification of 

arresting 

uthority 
 

The police personnel carrying out the arrest 

and handling the interrogation of the 

arrestee should bear accurate, visible and 

clear identification and name tags with 

their designations. The particulars of all 

such police personnel who handle 

interrogation of the arrestee must be 

recorded in a register. 

Section 41B(a) 

Every police officer while 

making an arrest shall bear an 

accurate, visible and clear 

identification of his name 

which will facilitate easy 

identification; 

2nd   Guideline 

 

Preparation of  

memo of arrest 

& 

That the police officer carrying out the 

arrest of the arrestee shall prepare a memo 

of arrest at the time of arrest and such 

memo shall be attested by at least one 

witness, who may either be a member of 

the family of the arrestee or a respectable 

Section 41B(b) 

 Every police officer while 

making an arrest shall prepare 

a memorandum of arrest 

which shall be 
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The memo shall 

be attested by at 

least one witness 
and 

countersigned. 

 

person of the locality from where the arrest 

is made. It shall also be countersigned by 

the arrestee and shall contain the time and 

date of arrest. 

(i) attested by at least one 

witness, who is a member of 

the family of the person 

arrested or a 

respectable member of the 

locality where the arrest is 

made; 

(ii) countersigned by the 

person arrested. 

3rd Guideline 

Information to 

friend 

A person who has been arrested or detained 

and is being held in custody in a police 

station or interrogation centre or other lock-

up, shall be entitled to have one friend or 

relative or other person known to him or 

having interest in his welfare being 

informed, as soon as practicable, that he 

has been arrested and is being detained at 

the particular place, unless the attesting 

witness of the memo of arrest is himself 

such a friend or a relative of the arrestee. 

Section 41B(c) 

Every police officer while 

making an arrest shall inform 

the person arrested, unless the 

memorandum is attested by a 

member of his family, that 

he has a right to have a 

relative or a friend named by 

him to be informed of his 

arrest. 

 

 4th  Guideline 

Notification or 

display about 

arrest and 

arresting 

authority 

The time, place of arrest and venue of 

custody of an arrestee must be notified by 

the police where the next friend or relative 

of the arrestee lives outside the district or 

town through the Legal Aid Organisation in 

the district and the police station of the area 

concerned telegraphically within a period 

of 8 to 12 hours after the arrest. 

Section 41C (2) 

The State Government shall 

cause to be displayed on the 

notice board kept outside the 

control rooms at every district, 

the names and addresses of 

the persons arrested and the 

name and designation of the 

police officers who made the 

arrests. 

8th Guideline The arrestee should be subjected to medical 

examination by a trained doctor every 48 

hours during his detention in custody by a 

doctor on the panel of approved doctors 

appointed by Director, Health Services of 

the State or Union Territory concerned. 

Director, Health Services should prepare 

such a panel for all tehsils and districts as 

well. 

Section 54. 

Section 54 was substituted in 

2009. 

When any person is arrested, 

he shall be examined by a 

medical officer in the service 

of Central or State 

Government, and in case the 

medical officer is not 

available, by a registered 

medical practitioner soon after 

the arrest is made. 

10th Guideline 

Meeting of 

advocate of his 

choice. 

The arrestee may be permitted to meet his 

lawyer during interrogation, though not 

throughout the interrogation. 

Section 41D 

When any person is arrested 

and interrogated by the police, 

he shall be entitled to meet an 
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 advocate of his choice during 

interrogation, though not 

throughout interrogation. 

11th Guideline 

Police Control 

Room 

A police control room should be provided 

at all district and State headquarters, 

where information regarding the arrest and 

the place of custody of the arrestee shall be 

communicated by the officer causing the 

arrest, within 12 hours of effecting the 

arrest and at the police control room it 

should be displayed on a conspicuous 

notice board. 

Section 41C 

The State Government shall 

establish a police control 

room- 

(a) in every district; and 

(b) at State level. 

 

Arnesh Kumar v. State of Bihar (July 02, 2014) 

 

Fact- Marriage between Arnesh Kumar and Sweta was solemnized in 2007. Sweta alleged that her 

husband and his family members were demanding Maruti car, eight lakhs rs. an air conditioner, 

television set etc. In anticipation of arrest for offence committed under section 498A (Maximum 

punishment 3 Yrs) and section 4 of the Dowry Prohibition Act, 1961 (Maximum punishment 2 

Yrs)   Arnesh Kumar applied for anticipatory bail which was rejected by Court of Session and later 

on it was also rejected by High Court. Special Leave Petition (SLP) was filed before the Supreme 

Court.  

Decision- In this case mainly interpretation of section 41(1) (b) was involved. As we know that by 

2009 amendment section 41 was substituted drastically. Supreme Court issued guidelines and said 

that section 41(1)(b) must be strictly followed. Section 41A deals those cases when arrest was not 

done under section 41. It was directed that if section 41 is violated arresting authority will be 

responsible. If Magistrate does not strictly comply section 167, he will also be responsible. 

Guidelines- 

Supreme Court observed, “Our endeavour in this judgment is to ensure that police officers do not 

arrest accused unnecessarily and Magistrate do not authorise detention casually and mechanically. 

In order to ensure what we have observed above, we give the following direction:  

(1) Arrest under Section 498-A-  All the State Governments to instruct its police officers not to 

automatically arrest when a case under Section 498-A of the IPC is registered but to satisfy 

themselves about the necessity for arrest under the parameters laid down above flowing from 

Section 41, Cr.PC; 

 (2) Check list - All police officers be provided with a check list containing specified sub-clauses 

under Section 41(1) (b) (ii); 

 (3) Forwarding of check list to Magistrate- The police officer shall forward the check list duly 

filed and furnish the reasons and materials which necessitated the arrest, while 

forwarding/producing the accused before the Magistrate for further detention;  

(4) Section 167 of Cr.P.C - The Magistrate while authorizing detention of the accused shall peruse 

the report furnished by the police officer in terms aforesaid and only after recording its satisfaction, 



80 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

the case with a copy to the Magistrate which may be extended by the Superintendent of police of 

the district for the reasons to be recorded in writing;  

(5) Notice within two weeks under Section 41A -  - Notice of appearance in terms of Section 

41A of Cr.P.C. be served on the accused within two weeks from the date of institution of the case, 

which may be extended by the Superintendent of Police of the District for the reasons to be 

recorded in writing;  

(6) Consequences of failure to comply direction -Failure to comply with the directions aforesaid 

shall apart from rendering the police officers concerned liable for departmental action, they shall 

also be liable to be punished for contempt of court to be instituted before High Court having 

territorial jurisdiction. 

 (7) Punishment for Judicial Magistrate- Authorizing detention without recording reasons as 

aforesaid by the judicial Magistrate concerned shall be liable for departmental action by the 

appropriate High Court.  

Direction for all cases punishable up to seven years- We hasten to add that the directions 

aforesaid shall not only apply to the cases under Section 498-A of the I.P.C. or Section 4 of the 

Dowry Prohibition Act, the case in hand, but also such cases where offence is punishable with 

imprisonment for a term which may be less than seven years or which may extend to seven years; 

whether with or without fine. 

Some other important point- 

(1) Effect of Arrest -Arrest curtails freedom, brings humiliation and casts scars forever. So there 

is needed to make balance between individual liberty and social order. 

(2) Power of arrest and justification of it- The existence of the power to arrest is one thing, the 

justification for the exercise of it is quite another. Apart from the power to arrest, the police officers 

must be able to justify the reasons thereof. No arrest can be made in a routine manner on a mere 

allegation of commission of an offence made against a person. It would be prudent and wise for a 

police officer that no arrest is made without a reasonable satisfaction reached after some 

investigation as to the genuineness of the allegation. For example arrest under section 41(1)(b) 

need some justification. There are total six justification i,e. one + five =Six.  

(3) Right of accused - An accused arrested without warrant by the police has the constitutional 

right under Article 22(2) of the Constitution of India and Section 57 Cr.P.C. to be produced before 

the Magistrate without unnecessary delay and in no circumstances beyond 24 hours excluding the 

time necessary for the journey. 

(4) Relation between section 167 and section 41- Before a Magistrate authorises detention under 

Section 167 CrPC, he has to be first satisfied that the arrest made is legal and in accordance with 

law and all the constitutional rights of the person arrested are satisfied. If the arrest effected by the 

police officer does not satisfy the requirements of Section 41 of the Code, Magistrate is duty-bound 

not to authorise his further detention and release the accused. 
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Rights of arrested person 

 

 

 

Constitution   Cr.P.C.         Case Law 

Article 22     Joginder Kumar v. State Of U.P (1994) 

       D.K.Basu v. State of West Bengal (1997)  

                                       Arnesh Kumar v. State of Bihar (2014) 

 

Constitution of India 

 

Provisions Rights of Arrested Person  

Article 22(1) Right to be informed the grounds of arrest 

Article 22(1) Right to consult legal practitioner of his choice 

Article 22(2) Right to be produced before Magistrate 

Article 22(2) No detention beyond 24 hours.  

 

Code of Criminal Procedure 

Provisions Rights of Arrested Person  

Section 41B (c)  Right to be informed his friend or relative(Section 41B )  

Section 41D Right to meet an advocate of his choice  

Section 49 Right not to unnecessary handcuffed 

Section 50 (1) Person arrested to be informed of grounds of arrest  

Section 50 (2) Person arrested to be informed about right to bail 

Section 54 Right to be medically examined 

Section 56 Right to be produced before Magistrate without delay 

Section 57 No detention beyond 24 hours 

 

Leading Cases 

Leading Cases Guidelines 

Joginder Kumar 

vs State Of U.P 

(1994) 

(1) An arrested person being held in custody is entitled, if he so requests to 

have one friend, relative or other person who is known to him or likely to 

take an interest in his welfare told as far as is practicable that he has been 

arrested and where he is being detained. 

(2) The police officer shall inform the arrested person when he is brought 

to the police station of this right. 

(3) An entry shall be required to be made in the diary as to who was 

informed of the arrest.  

D.K.Basu v. State 

of West Bengal  

(1) Relative or friend must be informed 

(2) Medical Examination every 48 hours during his detention in custody 

(3) Meeting with his lawyer 
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Constitution of India 

 

There are following rights of arrested person under Constitution of India -  

 

 (1) Right to be informed the grounds of arrest – According to Article 22(1) of Constitution of 

India no person who is arrested shall be detained in custody without being informed, as soon as 

may be, of the grounds for such arrest. 

 

Article 22(1) of Const. Arrest with or without warrant  

Section 50 of Cr.P.C. Arrest without warrant 

Section 55 of Cr.P.C. Arrest without warrant by subordinate officer 

Section 75 of Cr.P.C. Arrest during execution of warrant 

 

 Uttar Pradesh (J) 2013 

Question - When a Magistrate arrest a person without warrant, is he required to inform the person 

arrested of the grounds of such arrest? If so under which provision of Criminal Procedure Code? 

Explain. 

Answer – R.V. Kelkar – According to R.V.Kelkar -  

A magistrate is authorized to arrest under section 44.  The right to be informed of the grounds of 

arrest is recognised by sections 50, 55 and 75 of Cr.P.C. If the arrest is made without warrant under 

section 44 the case is neither covered by sections 50, 55 and 75 nor any other provisions of Cr.P.C. 

But this lacuna can be ratified by Article 22 of the Constitution. This Article deals with right of 

the arrest person to be informed ground of arrest and this right is available against every person 

including Magistrate. 

 According to my opinion – Section 50 says “Every police officer or other person arresting any 

person without warrant shall forthwith communicate to him full particulars of the offence for 

which he is arrested or other grounds for such arrest.”  Under the category of ‘other person’. 

Magistrate will come. Section 46 also says…. In making an arrest the police officer or other 

person. Mode of arrest is same for all. These laws have been enacted to establish just, fair and 

reasonable procedure. So these sections must be liberally interpreted. Judges are also bound to 

arrest as per law mentioned under section 46 of Cr.P.C. 

 

(2) Right to consult legal practitioner of his choice- According to Article 22(1) arrested person 

shall not be denied the right to consult, and to be defended by, a legal practitioner of his choice. 

Constitution (Article 22) Arrested person shall not be denied the right to consult, and to be 

defended by, a legal practitioner of his choice. 

D.K.Basu Case The arrestee may be permitted to meet his lawyer during 

interrogation, though not throughout the interrogation. 

Section 41D of Cr.P.C When any person is arrested and interrogated by the police, he 

shall be entitled to meet an advocate of his choice during 

interrogation, though not throughout interrogation 
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(3) Right to be produced before Magistrate- According to Article 22(2) every person who is 

arrested and detained in custody shall be produced before the nearest magistrate.  

 

Article 22(2) Arrest in any circumstances either with or without warrant 

Section 56 of Cr.P.C. Arrest without warrant  

Section 76 of Cr.P.C. Arrest in execution of warrant 

 

(4) No detention beyond 24 hours. According to Article 22(2) arrested person shall not be detained 

in custody beyond 24 hours period without the authority of a magistrate. 

Arnesh Kumar v. State of Bihar(2014) 

An accused arrested without warrant by the police has the constitutional right under Article 22(2) 

of the Constitution of India and Section 57 Cr.P.C. to be produced before the Magistrate without 

unnecessary delay and in no circumstances beyond 24 hours excluding the time necessary for the 

journey. 

Article 22(2) Arrest in any circumstances either with or without warrant 

Section 57 of Cr.P.C. Arrest without warrant 

Section 76 of  Cr.P.C. Arrest in execution of warrant 

 

Code of Criminal Procedure  

(1) Right to be informed his friend or relative(Section 41B ) - According to section 41B every 

police officer while making an arrest shall inform the person arrested, unless the memorandum is 

attested by a member of his family, that he has a right to have a relative or a friend named by him 

to be informed of his arrest. It was also observed in D.K.Basu Case (1996). 

(2) Right to meet an advocate of his choice (Section 41D) - According to section 41D when any 

person is arrested and interrogated by the police, he shall be entitled to meet an advocate of his 

choice during interrogation, though not throughout interrogation. It was also observed in D.K.Basu 

Case (1996). 

(3) No handcuffing without reasonable grounds – According to section 49 of Cr.P.C. the person 

arrested shall not be subjected to more restraint than is necessary to prevent his escape. Arrested 

person shall not be handcuffed without reasonable grounds. In the case of  Prem Shankar Shukla 

v. Delhi Administration (1980) Supreme Court observed, “Handcuffing is prima facie inhuman 

and, therefore, unreasonable, is over-harsh and at the first flush, arbitrary. Absent fair procedure 

and objective monitoring, to inflict ‘irons’ is to resort to zoological strategies repugnant to Art. 

21.” If any police officer knowingly handcuffing, he will be liable under section 220 of IPC. 

(4)Person arrested to be informed of grounds of arrest - According to section 50 (1) Every police 

officer or other person arresting any person without warrant shall forthwith communicate to him 

full particulars of the offence for which he is arrested or other grounds for such arrest. 

(5)Person arrested to be informed about right to bail -  

According to section 50(2) where a police officer arrests without warrant any person other than a 

person accused of a non-bailable offence, he shall inform the person arrested that he is entitled to 

be released on bail and that he may arrange for sureties on his behalf. 
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(6) Right to be medically examined section 54-When any person is arrested, he shall be examined 

by a medical officer in the service of Central or State Government. 

 

(7) Right to be produced before Magistrate without delay- According to section 56 a police officer 

making an arrest without warrant shall, without unnecessary delay and subject to the provisions 

herein contained as to bail, take or send the person arrested before a Magistrate having jurisdiction 

in the case, or before the officer in charge of a police station. 

(8)No detention beyond 24 hours- No police officer shall detain in custody a person arrested 

without warrant for a longer period than under all the circumstances of the case is reasonable, and 

such period shall not, in the absence of a special order of a Magistrate under section 167, exceed 

twenty-four hours exclusive of the time necessary for the journey from the place of arrest to the 

Magistrate’s Court. 

 (8) The right  to free legal services –In the case of  Khatri and Others v. State Of Bihar & Ors 

(19 December, 1980) Supreme Court held that  the right  to free legal services is clearly an  

essential ingredient  of just fair and reasonable procedure and  it  is implicit in  the guarantee  of  

article 21 and the State is under a constitutional mandate to provide  a lawyer  to an indigent 

arrested person.  

LL.B. DU Question 6(a) – 2017) 

Discuss the procedure and power of the police to investigate cognizable cases. 

Uttar Pradesh (J) 2013 

Discuss briefly the distinction between the procedure of investigation by a police officer in 

cognizable and non-cognizable offences. 

Arrest  

Meaning of Arrest –  

In the case of State of Haryana vs. Dinesh Kumar (2008) Supreme Court observed, “The 

expression arrest has neither been defined in the Code of Criminal Procedure nor in the Indian 

Penal Code or any other enactment dealing with criminal offences. The only indication as to what 

would constitute arrest may perhaps be found in Section 46 of the Code.” The word ‘arrest’ is 

derived from the French ‘Arreter’ meaning ‘to stop or stay’ and signifies a restraint of the person. 

According to Shorter Oxford English Dictionary, arrest means the apprehending of one’s 

person, in order to be forthcoming to answer an alleged or suspected crime. According to 

Bouvier’s Law Dictionary arrest means to deprive a person of his liberty by legal authority.  

In the case of Roshan Beevi and Ors. v. Joint Secretary to Government of Tamil Nadu87 (Madras 

H.C. Nov. 9, 1983) Hon’ble Justice S R Pandian observed “The word ‘arrest’, when used in its 

ordinary and natural sense, means the apprehension or restraint or the deprivation of one’s 

personal liberty. The question whether the person is under arrest or not, depends not on the legality 

of the arrest, but on whether he has been deprived of his personal liberty to go where he pleases. 

When used in the legal sense in the procedure connected with criminal offences, an arrest consists 

                                                           
87 Bench: K Natarajan, S Kader, S R Pandian. Judgment was written by S R Pandian. 
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in the taking into custody of another person under authority empowered by law, for the purpose of 

holding or detaining him to answer a criminal charge or of preventing the commission of a 

criminal offence. The essential elements to constitute an arrest in the above sense are that there 

must be an intent to arrest under the authority, accompanied by a seizure or detention of the person 

in the manner known to law, which is so understood by the person arrested.” 

 

Custody and arrest 

In the case of Roshan Beevi and Ors. v. Joint Secretary to Government of Tamil Nadu,  Madras 

High Court observed, custody and arrest are not synonymous terms and observed that it is true 

that in every arrest there is a custody but not vice-versa. Custody may amount to arrest in certain 

cases, but not in all cases.”  

Section 46 - How to arrest (Mode of Arrest) 

 (Police officer or any other person 

 

    Clause (1) (Mode of arrest) 

 

 

Rule      Exceptional Case  
Submission to the custody by word or action                    Actually touch or confine the body 

 

Clause 2 (Use of Force) 

 

Person forcibly resists the endeavour to arrest him        or                Attempts to evade the arrest 

 

 

 

 

        Rule 

(Arrester may use all means necessary to effect the arrest but death is not allowed) 

 

Exception (Clause 3)  

 

Death is allowed in two cases 

 

 

Accused of death Sentence             or     Accused of  Life Imprisonment 

 

Section 46 Arrest how made - (1) In making an arrest the police officer or other person making 

the same shall actually touch or confine the body of the person to be arrested, unless there be a 

submission to the custody by word or action: 
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Provided that where a woman is to be arrested, unless the circumstances indicate to the contrary, 

her submission to custody on an oral intimation of arrest shall be presumed and, unless the 

circumstances otherwise require or unless the police officer is a female, the police officer shall 

not touch the person of the woman for making her arrest. 

(2) If such person forcibly resists the endeavour to arrest him, or attempts to evade the arrest, such 

police officer or other person may use all means necessary to effect the arrest. 

(3) Nothing in this section gives a right to cause the death of a person who is not accused of an 

offence punishable with death or with imprisonment for life. 

(4) Save in exceptional circumstances, no woman shall be arrested after sunset and before 

sunrise, and where such exceptional circumstances exist, the woman police officer shall, by 

making a written report, obtain the prior permission of the Judicial Magistrate of the first class 

within whose local jurisdiction the offence is committed or the arrest is to be made. 

 

    Arrest of Woman -Section 46 (1) Provided &(4) 

 

Mode of arrest of woman can also be divided into two parts (i) Oral Submission, & (ii) Touching 

the body of woman.  

(i) Oral Submission - According to Section 46(1) Provided her submission to custody on an oral 

intimation of arrest shall be presumed. No need to touch the body. 

(ii) Touching the body of woman – In special circumstances she may be physically touched and 

confined. 

Arrest of woman can be divided into two parts namely; (1) Arrest by a woman (2) Arrest by a man 

(1) Arrest by a woman – Rule is that arrest of woman can be arrested by woman. In night (after 

sun set and before sunrise) she cannot be arrested. ‘Save in exceptional circumstances’…and .. 

where such exceptional circumstances exist…denotes that in special circumstances she can be 

arrested by woman police officer by making written report to Judicial Magistrate, First Class and 

with prior permission of this court. 

(2) Arrest by a man – Law is silent on this point. 

…..Section 46(1)..unless the circumstances otherwise require…it denotes that police can arrest 

him…. 

But section 46(4)…authorise only woman to arrest 

For example a lady after stealing a baby started to run away in night from hospital and only male 

police officers are available, in these circumstances she will be arrested by male police officers. 

Common sense says that male police officer has done good work. But in the eye of law it is not 

good.  Another example – Suppose a lady terrorist started to fire on mob. In this circumstances 

male police officer may arrest. He will not wait for woman police officer. Law is silent on this 

point. 

Suggestion to Parliament – Section 46 (5) be inserted. This clause should be … “ Subject to the 

clause (4), man police officer can arrest woman who is doing an offence which is punishable either 

with death sentence or life imprisonment or imprisonment for ten years or more. 

In the case of State of Uttar Pradesh v. Deomen (1960 SC) Supreme Court observed, “Section 46, 

Cr.P.C. does not contemplate any formality before a person can be said to be taken in custody. 
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Submission to the custody by words of mouth or action by a person is sufficient. A person directly 

giving a police officer by word of mouth information which may be used as evidence against him 

may be deemed to have submitted himself to the custody of the Police Officer.” 

In the case of Roshan Beevi v. State of Tamil Nadu (1984) the Court observed, “The modality of 

arrest as contemplated under section 46  is that while making an arrest, a police officer or other 

person making the same (arrester) - 

(1) Should actually touch the body of the person to be arrested or  

(2) Should actually confine the body of the person to be arrested. 

These kinds of modality of arrest are not necessary in case the person intended to be arrested 

submits, either by word or by action, to the authority of the arrester. In other words, if the person 

to be arrested submits to the authority or control of the arrester, the latter need not actually touch 

or confine the body of the person to be arrested. Conversely, if he does not so submit himself to 

the authority of the arrester, any of the two conditions mentioned above, viz., the touching or 

confinement of the body of the person to be arrested should be satisfied.” 

 

Difference between Custody and Arrest 

In the case of Roshan Beevi v. State of Tamil Nadu, Maras High Court observed following 

differences between arrest and custody- 

Both terms are not synonymous to each 

other. 

All custodies are not 

arrest. 

All arrests include custody.  

 Custody includes 

preservation 

Custody becomes arrest when 

person is taken into custody 

for replying some charges. 

  Under section 107 and 108 of 

Custom Act was not arrest. 

 

Question  

 What constitute arrest and custody in criminal law? 

Answer   

This question was thoroughly discussed by Supreme Court in case of State of Haryana v. Dinesh 

Kumar (2008). This question was also discussed by Madras High Court in Roshan Beevi and Ors. 

v. Joint Secretary to Government of Tamil Nadu88(Nov. 9, 1983). 

 

State of Haryana & Ors v. Dinesh Kumar (January 8, 2008) - In this case qualification for 

recruitment as Constable-Drivers in the Haryana Police were involved. The respondent (Dinesh 

Kumar) in the first of these two appeals and the appellants (Lalit Kumar and Bhupinder) in the 

other appeal applied for appointment as Constable-Drivers under the Haryana Police and submitted 

their respective application forms, which contained two columns, namely, 13(A) and 14, which 

read as follows:- 

Columnn 13(A): Have you ever been arrested? Reply of Dinesh Kumar – No. 

                                                           
88 Bench: K Natarajan, S Kader, S R Pandian. Judgment was written by S R Pandian. 
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Columnn 14: Have you ever been convicted by the Court of any offence? Reply of Dinesh Kumar 

– No. 

Dinesh Kumar Case -It was found that case was registered against him and his family members 

under sections 323, 324 r/w section 34 in 1994 and ultimately he was acquitted in 1998.He was 

selected but he was not appointed. The appeal filed by the respondent was rejected by the Director 

General of Police, Haryana, by his order dated 18th November, 2005. Reason was given that he 

did not disclose about his arrest.  

 

Writ Petition (First) – Dinesh Kumar filed Civil Writ Petition before Punjab and Haryana High 

Court in 2006. 

Argument of Dinesh Kumar – Dinesh Kumar argued that in connection with the aforesaid FIR, 

he had been granted bail on 17th October, 1994 without having been arrested. It was, therefore, 

contended on his behalf that since he had not been actually arrested and the case against him having 

ended in acquittal, it must be deemed that no case had ever been filed against him and hence he 

had not suppressed any information by replying in the negative to the questions contained in 

columns 13(A) and 14. Dinesh had not surrendered to the police but had voluntarily appeared 

before the Magistrate and had prayed for bail and was released on bail, so that as per the his 

understanding, at no point of time was he taken into custody or arrested. 

Decision of High Court – High Court came to the conclusion that he had not been arrested. High 

Court quashed the decision of DGP and directed to take step for appointment. Reason of this 

decision was following – 

(1) Dinesh Kumar had been acquitted by lower court. 

(2) He had been granted bail without arrest. 

 

Writ Petition (Second) – Lalit Kumar and Bhupinder filed writ petition in same Court. In the said 

matter the appellants had been involved in a criminal case for offences punishable under Sections 

148/149/307/325/323 of the Indian Penal Code. Appellant appeared before the Ilaka Magistrate on 

7th June, 2002, and were released on their personal bonds without being placed under arrest or 

being taken into custody. Later on they had been subsequently acquitted of the said charges. On 

behalf of the State, the same stand was taken that the aforesaid piece of information had been 

withheld by the writ petitioners while filling column 14 of the application form. The High Court 

was of the view that since the writ petitioners had withheld important information it clearly 

disentitled them to appointment, as it revealed that they could not be trusted to perform their duties 

honestly. The High Court, accordingly, dismissed the writ petitions as being without merit.  
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Facts of Case 

 

 

Dinesh Kumar                            Lalit Kumar and Bhupinder 

Surrender before Court and got bail   Surrender before Court and got bail 

Acquitted      Acquitted 

They applied for constable driver post   They applied for constable driver post  

and selected                   and selected 

 State denied to give joining letter       State denied to give joining letter 

Writ Petition to High Court                                       Writ Petition to High Court  

Decision of High Court                                                    Decision of High Court  

There was no arrest                                                     There was arrest  

                                       

 Appeal to Supreme Court  

Common Question in both appeals - Whether the manner in which they had appeared before the 

Magistrate and had been released without being taken into formal custody, could amount to arrest 

for the purpose of the query in Column 13A. 

. 

 

State of Haryana v. Dinesh Kumar (S.C.2008)  

 

                  Two appeal from same High Court before Supreme Court  

 

 

 

(1) He was not arrested   (2) Writ petition was dismissed without merit.   

 (Dinesh Case)    (Lalit & Bhupinder) 

                        

 

                         Same High Court took different view 

 

Supreme Court – Supreme Court observed following important view- 

(1) No definition of arrest and custody under statute- The expression arrest or custody has 

neither been defined in the Code of Criminal Procedure nor in the Indian Penal Code or any other 

enactment dealing with criminal offences. 

(2) Section 46 - The only indication as to what would constitute arrest may perhaps be found in 

Section 46 of the Code. Sub-sections (1) and (2) of Section 46 of the Code from which this much 

is clear that in order to make an arrest the police officer or other person making the same shall 

actually touch or confine the body of the person to be arrested, unless there be submission to the 

custody by word or action. 
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(3) Roshan Beevi Case (1984)  and Niranjan Singh v. Prabhakar Raja Ram (1980 Justice 

Krishnaiyer) – In this case Supreme Court rejected the ratio of  Roshan Case and accepted the 

ratio of Niranjan Singh Case. Supreme Court said that the interpretation of arrest and custody 

rendered by the Full Bench in Roshan Beevi case may be relevant in the context of Sections 107 

and 108 of the Customs Act where summons in respect of an enquiry may amount to custody but 

not to arrest, but such custody could subsequently materialize into arrest. The position is different 

as far as proceedings in the court are concerned in relation to enquiry into offences under the 

Indian Penal Code and other criminal enactments. In the latter set of cases, in order to obtain the 

benefit of bail an accused has to surrender to the custody of the Court or the police authorities 

before he can be granted the benefit thereunder.  

  

 

 

 

 Conclusion of Dinesh Case 

Roshan Case For the purpose of 

proceeding under section 107 

and 108 of Custom Act 

Roshan Case is correct. 

For the purpose of proceeding of 

Court, Roshan Case is incorrect. 

Niranjan Singh In Niranjan Singh Case 

section 107 and 108 of 

Custom Act were not 

discussed. 

Niranjan Singh case is correct. A 

person can be stated to be in judicial 

custody when he surrenders before 

the court and submits to its 

directions. 

High Court in Dinesh 

Case 

 High Court was wrong by saying 

that it was not arrest. 

High Court in Lalit 

Case 

 High Court was right 

Remedy  Remedy was given to all i.e. Dinesh, 

Lalit and Bhupinder on the basis 

that all of them were innocent. As a 

layman they were right. 

Conclusion Direct surrender to Court 

shall amount to arrest. 

 

 

Kaiser Otmar v. State of Tamil Nadu (1981) 

In Roshan Case validity of Kaiser Case was challenged. So it is necessary to know Kaiser Case. 

Facts of Kaiser Case - In Kaiser Singh Case person was taken into custody on 15 January, 1981 

and produced before Magistrate on 18 January, 1981 i.e. after 70 hours. Victim was saying that he 

was arrested on 15 Jan. while custom officers was saying that although he was in custody since 15 

Jan. but he disclosed the information so he was arrested on 18 Jan. and produced before Magistrate 

within 24 hours as per article 22 of the Constitution of India. In this case the Court that he was 



91 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

arrested on 15 January and he was produced before Magistrate in violation of Article 22. Criminal 

Law does not require any formality.   

Reason of Decision of Kaiser Case – The Court observed, “Our legal system does not require that 

an arrest should be attended with any ritual of even that it should be ostentatious. It is not necessary 

that a man in order to get arrested should be taken prisoner; nor does the law regard as arrest only 

the ceremonial hand-cuff or manacle. An authority is said to arrest another man if it prevents the 

latter from willing his movements and moving according to his will. Under enlightened modern 

conditions it seldom becomes necessary for any police officer or other authority empowered to 

make arrests to actually seize or even touch a person’s body with a view to his restraint. Utterance 

of a guttural word or sound, a gesture of the index finger or hand, the sway of the head or even the 

flicker of an eye are enough to convey the meaning to the person concerned that he has lost his 

liberty.” 

                   Roshan Beevi and Ors. v. Joint Secretary to Government of Tamil Nadu89  

Five writ petitions were filed under Article 226 of the Constitution of India. In this case validity 

of decision of Division Bench in case of Kaiser Otmar v. State of Tamil Nadu (1981) was 

challenged in which it was said that the detenu should be deemed to have been arrested from the 

moment they were taken into custody by the Customs officials, even if it be under the guise of any 

enquiry or interrogation, and that their subsequent custody with the Customs Department without 

being produced before the Magistrate within 24 hours as envisaged in Article 22(2) of the 

Constitution of India, would amount to an illegal detention.  In this case following important points 

were discussed – 

(1) Meaning of Arrest –  

Black’s Law Dictionary – “Arrest : To deprive a person of his liberty by legal authority. Taking, 

under real or assumed authority, custody of another for the purpose of holding or detaining him to 

answer a criminal charge or civil demand 

Mitra’s Legal and Commercial Dictionary – “Arrest consists of the actual seizure or touching 

of a person's body with a view to his detention. The mere pronouncement of words of arrest is not 

an arrest, unless the person sought to be arrested submits to the process and goes with the arresting 

officer. An arrest may be made either with or without warrant…” 

Meaning of custody - Shorter Oxford English Dictionary defines meaning of ‘custody’ – (1). 

Safe-keeping, protection, charge, care, guardianship  (2). The keeping of an officer of justice, 

confinement, imprisonment, durance (3) Guardianship. 

Difference between Custody and Arrest 

Both terms are not 

synonymous to each other. 

All custodies are not arrest. All arrests includes custody.  

 Custody includes preservation Custody becomes arrest when 

person is taken into custody 

for replying some charges. 

 

                                                           
89 Bench: K Natarajan, S Kader, S R Pandian. Judgment was written by S R Pandian. 
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This judgment was delivered in the context of Sections 107 and 108 of the Customs Act, 1962. 

These sections authorizes a Customs Officer empowered in that behalf to require a person to attend 

before him and produce or deliver documents relevant to the enquiry or to summon such person 

whose attendance is considered necessary for giving evidence or production of a document in 

connection with any enquiry being undertaken by such officer under the Act. It was said that 

sections 107 and 108 are analogous to section 160 of Cr.P.C. and any person comes in 

compliance of these provisions, such custody will not come under the category arrest.  

In the case of Roshan Beevi and Ors. vs. Joint Secretary to Government of Tamil Nadu90 

(Madras H.C. Nov. 9, 1983) Hon’ble Justice S R Pandian observed “The word ‘arrest’, when used 

in its ordinary and natural sense, means the apprehension or restraint or the deprivation of one’s 

personal liberty. The question whether the person is under arrest or not, depends not on the legality 

of the arrest, but on whether he has been deprived of his personal liberty to go where he pleases. 

When used in the legal sense in the procedure connected with criminal offences,  

 an arrest consists in the taking into custody of another person  

 under authority empowered by law,  

 for the purpose of holding or detaining him to answer a criminal charge or of preventing 

the commission of a criminal offence.  

The essential elements to constitute an arrest in the above sense are that there must be an intent 

to arrest under the authority, accompanied by a seizure or detention of the person in the manner 

known to law, which is so understood by the person arrested.” 

There are following essential ingredient of arrest –  

 (1)There must be custody,  

 (2) by authorised person 

 (3) There must be an intention to arrest under the authority, 

 (4)There must be seizure or detention of the person in the manner known to law. 

 (5)Purpose of taking into custody and seizure is to answer a criminal charge or of 

preventing the commission of a criminal offence. 

 

Custody and arrest are not synonymous terms and observed that it is true that in every arrest there 

is a custody but not vice-versa. Custody may amount to arrest in certain cases, but not in all cases. 

It is in the aforesaid circumstances that the Full Bench came to the conclusion that a person who 

is taken by the Customs Officer either for the purpose of enquiry or interrogation or investigation 

cannot be held to have come into the custody and detention of the Customs Officer and he cannot 

be deemed to have been arrested from the moment he was taken into custody. 

 

 

 

 

                                                           
90 Bench: K Natarajan, S Kader, S R Pandian. Judgment was written by S R Pandian. 
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                                   Niranjan Singh v. Prabhakar Raja Ram (1980) 

 

Custody, in the context of section 439 (Rather than for the purpose of section 438) is physical 

control or at least physical presence of the accused in court coupled with submission to the 

jurisdiction and orders of the court. He can be in custody not merely when the police arrests him, 

produces him before a Magistrate and gets a remand to judicial or other custody. He can, be stated 

to be in judicial custody when he surrenders before the court and submits to its directions. 

(4) Section 107 and 108 - Sections 107 and 108 of the Customs Act do not contemplate immediate 

arrest of a person being summoned in connection with an enquiry, but only contemplates 

surrendering to the custody of the Customs Officer which could subsequently lead to arrest and 

detention. 

(5) Judgment of High Court in respect of Dinesh Kumar was wrong – High Court’s 

interpretation in Dinesh Kumar case was wrong. 

(6) Halsbury’s Laws of England and section 46 of Cr.P.C. –According to Halsbury’s Laws of 

England meaning of arrest means arrest consists in the seizure or touching of a person‘s body with 

a view to his restraint; words may, however, amount to an arrest if, in the circumstances of the 

case, they are calculated to bring, and do bring, to a person‘s notice that he is under compulsion 

and he thereafter submits to the compulsion. This definition is similar in spirit to what is 

incorporated in Section 46 of Cr.P.C. 

(7) State of Uttar Pradesh v. Deomen (1960 SC) Supreme Court observed, “Section 46, Cr.P.C. 

does not contemplate any formality before a person can be said to be taken in custody. Submission 

to the custody by words of mouth or action by a person is sufficient. A person directly giving a 

police officer by word of mouth information which may be used as evidence against him may be 

deemed to have submitted himself to the custody of the Police Officer.” 

This definition was accepted in this case. 

(8) Dinesh Kumar Case and Lalit Kumar Case – 

Supreme Court  held that the views expressed by the High Court in Dinesh Kumar‘s writ petition 

regarding arrest were incorrect, while the views expressed in the writ petitions  filed by Lalit 

Kumar and Bhupinder correctly interpreted the meaning of the expressions arrest and custody. 

(9) Layman- Supreme Court granted the remedy to Dinesh Kumar, Lalit and Bhupinder on the the 

ground that as a layman they rightly observed that they had not been arrested.  

 

Conclusion - The position would have been different, had the person concerned not been released 

on bail. Benefit was given because they did in good faith. 

 

Note – If a person directly surrenders before Court there is custody. But I cannot understand how 

it was arrest? If it was arrest who has arrested? Supreme Court failed to reply these answers. 
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UNIT IV 

Bail and Anticipatory Bail 

Previous Years Question Papers of LL.B, Faculty of Law, University of Delhi, Delhi 

 

Paper no. 6363(2011) 

Question 7(b) – What are the broad guidelines that the courts consider while granting bail in case 

of non-bailable cases?  

Paper no.5849A (2013 ) 

Question 8 (b) - Write short notes on any two of the following:- (i) Cancellation of bail. 

Paper no.7935 (2015) 

Question 7 (a) -Discuss the legal principles evolved by courts in granting bail in respect of non-

bailable offences.  

(b) A, an eminent politician, was alleged to have accepted money and favoured a particular 

company while awarding contract for mineral extraction from forest area. ‘A’, apprehending arrest, 

moves an application· for anticipatory bail under section 438 Cr.P.C. Will he succeed? 

Paper no.7972 (2015) 

Question 7 - What are the considerations before Court while granting bail in case of non-bailable 

offences? What are the grounds on which bail may be cancelled? Explain 

Paper no.7932 (2015) 

Question 2(a) – W’s father in law, aged 72 yrs and who has suffered heart attack once; mother in 

law, aged 65 yrs and a patient of asthma and brother-in-law’ aged 15 yrs and an outstanding shooter 

are arrested for assault (a bailable offence) and murder (a non-bailable offence) of W. All the 

accused apply for bail. They belong to a highly connected family of bureaucrats. Can they be 

released on bail. What factors should be considered while disposing of their bail applications. 

Question 2(b) - M, a former minister, pleads that he has been falsely implicated in case of 

receiving ‘kickbacks’. M, apprehending his arrest moves an application for anticipatory bail. 

Describe the factors which should be kept in mind while considering the application of M for 

anticipatory bail. 

Question 8 (b) - Write short notes on any two of the following:- (i) Cancellation of bail. 

2017 

Question 2 (a) - ‘Bail’ remains undefined term in the Code of Criminal Procedure, 1973. Nowhere 

else has term been statutorily defined? What are the guidelines prescribed for exercise of discretion 

by the courts in granting the bail? Discuss in the light of sections 437, 439 and leading cases.  

Question 4- What are the essential components of ‘anticipatory bail under section 438 of Cr.P.C.? 

Is it justiciable to read the conditions of section 437 of Cr.P.C. into section 438 while considering 

an application for anticipatory bail? Supply your answer with reason/reasons. 

2019 DU LL.B. Question 4(b) 
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 Ms. K, a woman journalist accused Mr. T, the editor–in-chief of famous newspaper of 

sexually assaulting her on two occasions. 

 Mr. T alleges that he has been falsely implicated in a case of sexual assault by Ms. K.  

 Mr. T apprehending his arrest moves an application for anticipatory bail. 

 Determine the Court having jurisdiction to grant such bail and the ground on which bail can be 

claimed. 

 

 

Previous Years Question Papers of Uttar Pradesh (J) (Mains) 

 

1983  

Q. 6(a) Give a critical account of the broad principles regarding grant of bail in criminal cases. 

Can a bail be demanded as a matter of right?  

Q. 6(b) - Under what circumstances can a bail be cancelled? Illustrate your answer. 

Q.6(c) -“The necessity for granting anticipatory bail arises mainly because sometimes influential 

person try to implicate their rivals in false cases for the purpose of disgracing them or other 

purposes for getting them detained in jail for some days….” 

In the light of the above observation discuss the provisions of the Cr.P.C. for the grant of 

anticipatory bail. 

1986 and 2000 

Q. 5- When can bail be granted in case of a non-bailable offence? Can bail be granted subject to 

conditions?  

1987 & 2000 

Q. 8 (a) –Narrate in brief the principles regarding grant of bail in Criminal Cases. Can a bail be 

claimed as a matter of right? 

1987  

Q. 8 (b) -Under what circumstances a bail can be rejected or cancelled? Illustrate your answer.  

1991 

Q. 9 (c) –CJM of Allahabad granted anticipatory bail to MLA as he was apprehending arrest in 

the murder case  and issued necessary directions. Examine the validity of the order.  

1999 and 2003 

Q.8 ( c) –Referring to the statutory provisions discuss the validity of the following-  

A person was arrested on accusation of bailable offence is not released on bail by the police officer, 

though the person is ready to furnish bail. 

Q.9- Mention the situation in which release on bail on an accused in custody is mandatory under 

Cr.P.C. 

1986 and 2000 

Q. 8- When can bail be granted in case of a non-bailable offence? Can bail be granted subject to 

conditions?  

    1999 & 2003 
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All question of 1999 abovementioned has been repeated again. 

Q.10 (c) –Referring to the statutory provisions discuss the validity of the following-  

A person was arrested on accusation of bailable offence is not released on bail by the police officer, 

though the person is ready to furnish bail. 

 2006 

No Question 

2012 

No Question 

2013 

Q. 10 (a)- whether it is compulsory to release an accused on bail in bailable offences? When bail 

may be taken in case of non-bailable offences? What conditions may be imposed by the court upon 

such bail?   

2015 

Q. 10 (c)- Distinguish between bailable and non-bailable offences. 

     

2016 

Q. 8(b) – Under Cr.P.C. section 2 how are bailable and non-bailable distinguished? Under what 

circumstances of section 437 of the Code, bail may be given in case of non-bailable offences? 

Discuss in brief. 

2019 

Q. 10- An accused is arrested in a bailable offence and he is released on bail. During trial he 

absconds and non bailable warrant is issued against him. Police arrests him and produces him 

before the Court. The defence counsel pleads for his release on bail under section 436(1) which 

provides that a person accused of bailable offence shall be released on bail. 

Can the Court, in such circumstances, refuse to release him on bail? Give reasons briefly. 

 

 

 

 

 

 

 

 

UP (J) Mains 2015 - Q. 10 (c) 

 

“The bail is rule, jail is exception.” This rule was laid down by the Supreme Court in Moti Ram 

& Ors. v. State of M.P.91 (August 24, 1978) by Hon’ble Justice V.R. Krishnaiyer. There are 

following differences between bailable and non-bailable offences –  

 

                                                           
91 U.P. (J) Pre. 2018. 
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 Bailable Offences Non-Bailable Offences 

Similarity  Both have been defined in same 

section.  

Basis of classification of both is release 

of accused or suspected person. 

 Offences under IPC Both have been shown First Schedule, 

First Part and Column 5. 

 Offences other than under IPC Both have been shown First Schedule, 

Second Part and Column 3. 

Differences Differences Differences 

Definition Section 2 (a) -“Bailable offence” 

means an offence which is shown as 

bailable in the First Schedule, or 

which is made bailable by any other 

law for the time being in force. 

Section 2 (a) “non- bailable offence” 

means any other offence. “non- 

bailable offence” means offence other 

than bailable offence. It is residuary.  

 

Offences 

other than 

IPC 

Second part of the First Schedule of 

the Code deals with offences other 

than that of IPC and provides that if 

the offence is punishable with 

imprisonment for less than 3 years 

or with fine only that offence shall 

be treated bailable offences. 

Second part of the First Schedule of the 

Code deals with offences other than 

that of IPC and provides that if the 

offence is punishable with death,  

imprisonment for life or 

imprisonment for 3 years or more that 

offence shall be treated non-bailable 

offences. 

Right vs. 

Discretion 

In case of bailable offence, accused 

can claim bail as a matter of right. If 

he is fulfilling all other conditions, 

Court or Officer in Charge of Police 

Station cannot deny bail. 

There is one exception contained in 

Section 436(2). 

In case of non- bailable offence, 

accused cannot claim bail as a matter 

of right. Court or Officer in Charge of 

Police Station may grant bail. It is 

discretion of Court or Officer in Charge 

of Police Station to grant bail. There 

are certain exceptional cases when 

granting of bail is mandatory in non-

bailable cases for example section 167, 

section 437(2), section 437(6), and 

section 437(7) etc. 

Anticipatory 

Bail 

In case of Bailable offence, there is 

no provision for anticipatory bail. 

In case of Non-bailable offence, there 

is provision for anticipatory bail 

(Section 438). 
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Bail granting authority 

 

During investigation or trial 

 

 

Police Authority  Magistrate  Court of Session High Court  

 

During 24 hours Under Section 167 or pending trial       Section 439 Section 439 

 

 

Appellate Authority      Reference 

 

Section 389      Section 395(3) 

 

 

Revision  

 

Section 397 

 

 

High Court          Court of Session 

 

 

 

 

Section 436. In what cases bail to be taken.- (1) 

 When any person other than a person accused of a non-bailable offence  

 is arrested or detained without warrant by an officer in charge of a police station, or 

 appears or is brought before a Court, and  

 is prepared at any time while in the custody of such officer or at any stage of the proceeding 

before such Court to give bail, 

  such person shall be released on bail: 

 

Provided that such officer or Court, if he or it thinks fit, may, and shall, if such person is indigent 

and is unable to furnish surety, instead of taking bail from such person, discharge him on his 

executing a bond without sureties for his appearance as hereinafter provided. 

 

Explanation- Where a person is unable to give bail within a week of the date of his arrest, it shall 

be a sufficient ground for the officer or the Court to presume that he is an indigent person for the 

purposes of this proviso: 

 Provided further that nothing in this section shall be deemed to affect the provisions of sub-section 

(3) of section 116 or section 446A. 
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(2) Non-compliance of bail-bond-   

 Notwithstanding anything contained in sub-section (1), 

  where a person has failed to comply with the conditions of the bail-bond as regards the 

time and place of attendance,  

 the Court may refuse to release him on bail,  

 when on a subsequent occasion in the same case  

 he appears before the Court or is brought in custody and  

 any such refusal shall be without prejudice to the powers of the Court to call upon any 

person bound by such bond to pay the penalty thereof under section 446. 

 

 

Section 436(2) 

Notwithstanding anything contained in sub-section (1), where a person has failed to comply with 

the conditions of the bail-bond as regards the time and place of attendance, the Court may refuse 

to release him on bail, when on a subsequent occasion in the same case he appears before the Court 

or is brought in custody and any such refusal shall be without prejudice to the powers of the Court 

to call upon any person bound by such bond to pay the penalty thereof under section 446. 

UP (J) Mains 2019  

Question  10- Bail is a conditional liberty. An accused is arrested in a bailable offence and he is 

released on bail. During trial he absconds and non bailable warrant is issued against him. Police 

arrests him and produces him before the Court. The defence counsel pleads for his release on bail 

under section 436(1) which provides that a person accused of bailable offence shall be released on 

bail. 

Can the Court, in such circumstances, refuse to release him on bail? Give reasons briefly. 

 

Answer 

This problem is based on section 436(2) of the Code of Criminal Procedure Code. Section 436(2) 

is an exception of section 436(1). According to the clause (1) bail can be claimed as a matter of 

right. But clause (2) says that in case of breach of the conditions of the bail-bond as regards the 

time and place of attendance, the Court may refuse to release him on bail, when on a subsequent 

occasion in the same case he appears before the Court or is brought in custody. 

So in this problem the Court has discretionary power. The Court may refuse even in case of bailable 

if the accused had already been granted bail in case of bailable but he had already breached 

conditions of the bail-bond as regards the time and place of attendance. 
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Section 436 (Bail other than non-bailable cases) 

 

 

Rule -Section 436 (1)    Exception - Section 436 (2)  

 

Bail is matter of right in…. 

 

 

 

 

Bailable offence   Security proceeding u/ Chapter VIII           Residuary  

(Arrest other than non-bailable offences) 

 

Bail is discretion of Court other than right  

 

Failure in compliance of conditions of bail bond as to time & place 

 

Appears or is brought in same case 

 

Section 436 

 

Officer in charge of police station    Court 

 

Detain     arrested   appears      ..is brought.. 

 Rule - Rule is that person shall be released on bail if he furnishes bail. 

 Exception (Indigent person) – Indigent person shall be discharged only on the basis of his 

execution a bond without sureties for his appearance. He shall be discharged even without 

paying bail.  

 Meaning of indigent person - Where a person is unable to give bail within a week of the 

date of his arrest, it shall be a sufficient ground for the officer or the Court to presume that 

he is an indigent person. 

 

Section 436A. Maximum period for which an under-trial prisoner can be detained.—Where 

a person has, during the period of investigation, inquiry or trial under this Code of an offence under 

any law (not being an offence for which the punishment of death has been specified as one of the 

punishments under that law) undergone detention for a period extending up to one-half of the 

maximum period of imprisonment specified for that offence under that law, he shall be released 

by the Court on his personal bond with or without sureties: 

Provided that the Court may, after hearing the Public Prosecutor and for reasons to be recorded by 

it in writing, order the continued detention of such person for a period longer than one-half of the 

said period or release him on bail instead of the personal bond with or without sureties: 
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Provided further that no such person shall in any case be detained during the period of 

investigation, inquiry or trial for more than the maximum period of imprisonment provided for the 

said offence under that law. 

Explanation - In computing the period of detention under this section for granting bail, the period 

of detention passed due to delay in proceeding caused by the accused shall be excluded. 

 

Section 436A (Undertrial Prisoner) (Ins. in 2005) 

 Punishment of death - Section 436A is not applicable for an offence for which the 

punishment of death has been specified as one of the punishments under law. 

 Rule - Half punishment - Where a person has, during the period of investigation, inquiry 

or trial under this Code of an offence under any law  undergone detention for a period 

extending up to one-half of the maximum period of imprisonment specified for that offence 

under that law, he shall be released by the Court on his personal bond with or without 

sureties. 
 Exception –Full punishment – After hearing the Public prosecutor, the Court may extend 

more than half punishment. But in any circumstances detention period cannot be extended 

more than maximum punishment for that offence. 

 Section 428 deals about period of detention undergone by the accused to be set off against 

the sentence of imprisonment. 

 

Section 437 (Non-bailable offence) 

Section 437. When bail may be taken in case of non-bailable offence.- 

(1) When any person accused of, or suspected of, the commission of any non-bailable offence is 

arrested or detained without warrant by an officer in charge of a police station or appears or is 

brought before a Court other than the High Court or Court of session, he may be released on bail, 

but— 

(i) such person shall not be so released if there appear reasonable grounds for believing that he has 

been guilty of an offence punishable with death or imprisonment for life; 

(ii) such person shall not be so released if such offence is a cognizable offence and he had been 

previously convicted of an offence punishable with death, imprisonment for life or imprisonment 

for seven years or more, or he had been previously convicted on two or more occasions of 3[a 

cognizable offence punishable with imprisonment for three years or more but not less than seven 

years: 

Provided that the Court may direct that a person referred to in clause (i) or clause (ii) be released 

on bail if such person is under the age of sixteen years or is a woman or is sick or infirm: 

Provided further that the Court may also direct that a person referred to in clause (ii) be released 

on bail if it is satisfied that it is just and proper so to do for any other special reason: 

Provided also that the mere fact that an accused person may be required for being identified by 

witnesses during investigation shall not be sufficient ground for refusing to grant bail if he is 

otherwise entitled to be released on bail and gives an undertaking that he shall comply with such 

directions as may be given by the Court: 

Provided also that no person shall, if the offence alleged to have been committed by him is 

punishable with death, imprisonment for life, or imprisonment for seven years or more, be released 
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on bail by the Court under this sub-section without giving an opportunity of hearing to the Public 

Prosecutor. 

(2) If it appears to such officer or Court at any stage of the investigation, inquiry or trial, as the 

case may be, that there are not reasonable grounds for believing that the accused has committed a 

non-bailable offence, but that there are sufficient grounds for further inquiry into his guilt, 5[the 

accused shall, subject to the provisions of section 446A and pending such inquiry, be released on 

bail, or, at the discretion of such officer or Court, on the execution by him of a bond without 

sureties for his appearance as hereinafter provided. 

(3) When a person accused or suspected of the commission of an offence punishable with 

imprisonment which may extend to seven years or more or of an offence under Chapter VI, Chapter 

XVI or Chapter XVII of the Indian Penal Code (45 of 1860) or abatement of, or conspiracy or 

attempt to commit, any such offence, is released on bail under sub-section (1), the Court shall 

impose the conditions,- 

(a) that such person shall attend in accordance with the conditions of the bond executed under this 

Chapter, 

(b) that such person shall not commit an offence similar to the offence of which he is accused, or 

suspected, of the commission of which he is suspected, and 

(c) that such person shall not directly or indirectly make any inducement, threat or promise to any 

person acquainted with the facts of the case so as to dissuade him from disclosing such facts to the 

Court or to any police officer or tamper with the evidence, and may also impose, in the interests 

of justice, such other conditions as it considers necessary. 

(4) An officer or a Court releasing any person on bail under sub-section (1) or sub-section (2), 

shall record in writing his or its reasons or special reasons] for so doing. 

(5) Any Court which has released a person on bail under sub-section (1) or sub-section (2), may, 

if it considers it necessary so to do, direct that such person be arrested and commit him to custody. 

(6) If, in any case triable by a Magistrate, the trial of a person accused of any non-bailable offence 

is not concluded within a period of sixty days from the first date fixed for taking evidence in the 

case, such person shall, if he is in custody during the whole of the said period, be released on bail 

to the satisfaction of the Magistrate, unless for reasons to be recorded in writing, the Magistrate 

otherwise directs. 

(7) If, at any time, after the conclusion of the trial of a person accused of a non-bailable offence 

and before judgment is delivered, the Court is of opinion that there are reasonable grounds for 

believing that the accused is not guilty of any such offence, it shall release the accused, if he is in 

custody, on the execution by him of a bond without sureties for his appearance to hear judgment 

delivered. 

  Section 437(1) - Discretionary bail 

  Section 437(2) - Mandatory Bail 

  Section 437(3) – Condition (Offences under Chapters VI,XVI and XVII of IPC) 

  Section 437(4) - Reason 

  Section 437(5) – Cancellation of bail 

  Section 437(6) - Mandatory Bail 

  Section 437(7) - Mandatory Bail 

 

UP(J) Mains, 2016 Q. 8(b)  
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Under Cr.P.C. section 2 how are bailable and non-bailable distinguished? Under what 

circumstances of section 437 of the Code, bail may be given in case of non-bailable offences? 

Discuss in brief. 

Answer 

Differences between bailable and non-bailable offences have already been discussed. There are 

four clauses talks about granting of bail namely; (1) Section 437 (1) – Discretionary bail, (2) 

Section 437 (2) – Mandatory bail (3) Section 437 (6) – Mandatory bail (4) Section 437 (7) – 

Mandatory bail. 

 (1) Section 437 (1) (Discretionary bail) 

Section 437(1) authorizes Officer in charge of police station and Court other than High Court or 

Court of Session to grant bail in case of non-bailable offences. Granting of bail in this section is 

discretionary power of such police officer and the Court. 

(1) Rule – Rule is that Officer in charge of police station and the Court may grant bail in case of 

non-bailable offences in all cases. But there are certain exceptions. 

(2) Exception – There are two exceptions namely; 

(i) Present Crime – Accused or suspected person  shall not be released if there appear reasonable 

grounds for believing that he has been guilty of an offence punishable with death or imprisonment 

for life; 

 (ii) Previous Conviction - Accused or suspected person shall not be so released if such offence 

is a cognizable offence and he had been previously convicted of an offence punishable with death, 

imprisonment for life or imprisonment for seven years or more, or he had been previously 

convicted on two or more occasions of a cognizable offence punishable with imprisonment for 

three years or more but not less than seven years. 

2+5= 7 – Not applicable 

3+3= 6 – Not applicable 

3+4= 7 – Applicable 

 

Police Officer and Court other than High Court and Court of Session have not a lot of knowledge 

and experience so they have been given limited power in granting of bail.  

(3) Exception of Exception –  

 In case of woman, sick, infirm and minor below the age of sixteen years bail may be granted 

in all types of non-bailable offences. But it is discretion of court and bail may be granted 

only after recording of reasons. 

 In case of previous conviction, bail may be granted to any types of person whether major 

or minor, male or female, sick or strong. Only condition is that ‘special reason’ must be 

recorded. 

(4) Conclusion -If a person is major (above the age of 16 years) and he is not woman or sick or 

inform and he has committed an offence punishable with death sentence, bail under section 439 

cannot be granted. 
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Section 437 and Mandatory bail 

 

 

Section 437 (2)                                    Section 437 (6) Section 437 (7) 

 

Non-bailable offence has not been committed      Delay in trial          No guilty of any offence 

but there is sufficient ground for further inquiry   

 

(2) Section 437 (2) – 

 Non-bailable offence has not been committed but there is sufficient ground for further inquiry  

If it appears to such officer or Court at any stage of the investigation, inquiry or trial, as the case 

may be, that there are not reasonable grounds for believing that the accused has committed a non-

bailable offence, but that there are sufficient grounds for further inquiry into his guilt, the accused 

shall, subject to the provisions of section 446A and pending such inquiry, be released on bail, or, 

at the discretion of such officer or Court, on the execution by him of a bond without sureties for 

his appearance as hereinafter provided. 

 

(3) Section 437 (6)  

Delay in trial   

 If, in any case triable by a Magistrate, the trial of a person accused of any non-bailable offence is 

not concluded within a period of sixty days from the first date fixed for taking evidence in the 

case, such person shall, if he is in custody during the whole of the said period, be released on bail 

to the satisfaction of the Magistrate, unless for reasons to be recorded in writing, the Magistrate 

otherwise directs.  

(4) Section 437 (7)  

 

 No guilty of any offence-  

If, at any time, after the conclusion of the trial of a person accused of a non-bailable offence and 

before judgment is delivered, the Court is of opinion that there are reasonable grounds for 

believing that the accused is not guilty of any such offence, it shall release the accused, if he is in 

custody, on the execution by him of a bond without sureties for his appearance to hear judgment 

delivered. 
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Section 437 (3) - Conditions 

 

(Offence u/ Chapters VI, XVI, and XVII or 7 or more years) 

 

 

 

Mandatory Conditions (Shall)    Discretionary conditions (May) 

 

 

Attendance Repeat of similar offence   Threat to witness  Tempering of evidence 

 

Other conditions in the interest of justice 

 

Section 437 (4) (Recording of Reasons) 

An officer or a Court releasing any person on bail under sub-section (1) or sub-section (2), shall 

record in writing his or its reasons or special reasons for so doing. 

 

Section 437 (5) (Cancellation of bail) 

Any Court which has released a person on bail under sub-section (1) or sub-section (2), may, if it 

considers it necessary so to do, direct that such person be arrested and commit him to custody. 

 

 Police can grant the bail but police cannot cancel the bail. 

 

      

Section 439 (Bail in all types of offences) 

 

 

Section 439(1)    Section 439(2) 

(High Court/Court of Session)       (High Court/Court of Session) 

 

Granting of bail      Cancellation of bail 
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Difference between section 437 and Section 439 

                                                           
92 Bihar PCS(J) 2009. 
93 Chhattisgarh Civil Judge, 2003, UK (J) 2008 
94 UPAPO 2007. 

Grounds Section 437 Section 439 

Bail 

granting 

authority 

Officer in charge of police station92 and Court other 

than High Court and Court of Session may grant bail 

in non-bailable offences under section 437. 

Only High Court and Court of 

Session are authorised to grant 

bail under section 439. 

Bail 

cancelling  

authority 

Police is not authorised to cancel bail. Section 

437(5) authorizes only to Magistrate to cancel bail. 

Under Section 439(2) High 

Court and Court of Session are 

authorised to cancel bail. 

Heinous 

crime 

In heinous crime police and the Court are not 

authorised to grant bail. For example if offence is 

punishable with death sentence or life imprisonment 

or he has been previously convicted for such 

offences and accused is not woman, sick, infirm or 

below the age of 16 years bail granting authority 

under section 437 cannot grant bail. 

Bail granting authorities can 

grant bail in any circumstances. 

Section 439 is wider than 

Section 437.  

 

Condition

s 

There are two types of conditions namely; 

(1) Mandatory condition and 

(2) Discretionary condition.  

(1) Mandatory condition - If offence is punishable 

under chapters VI, XVI and Chapter XVII or 

punishable seven years or more following conditions 

must be imposed regarding-  

(i) Attendance (ii) repetition of similar offences, (iii) 

threatening to witnesses and (iv) tempering of 

evidences.  

(2) Discretionary  condition – In the interest of 

justice, court may impose any types of conditions in 

the interest of justice. 

Here mandatory conditions 

convert into discretionary 

conditions. All conditions are 

discretionary conditions. 

Cancellati

on of bail 

Here only those bail can be cancelled which has been 

granted by Judicial Magistrate or Metropolitan 

Magistrate. 

Here all types of bail can be 

cancelled which has been 

granted under Chapter XXXIII 

(Sections 436 to 450).  

Here bail granted by police or 

Magistrate or Court of Session 

or High Court may be 

cancelled. 

 It has no power to set aside or modify any conditions. According to section 43993, 

High Court or Court of 

Session94 may set aside or 

modified any condition 

imposed by a Magistrate when 

releasing any person on bail. 
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Grant (G) & Cancellation (C) of bail 

 

 

 

Regular Bail Anticipatory bail(G-s.438,C-43895,439&482)    Appeal/Revision/Reference 

 

 

PO (G)  Magistrate (G) Court of Session (G)         High Court (G)   

 

Sections 436 & 437    Sections 167, 436 & 437   Section 439(1)         Section 439(1) 

 

(C)   (C)   (C)      (C) 

                     

 

Sec. 439(2)        Sec. 482                    Sec. 439(2)       Sec. 482        Sec. 439(2)       Sec. 482 

 

 

 

Section 167    Section 436               Section 437 

 (c)    (c)    (c) 

 

437(5)96  439(2)  482    S. 439(2)           S. 482 437(5)  439(2)  482 

 

 

 

Appeal (S. 389)   Reference (S. 395)      Revision (S. 397) 

 

 

 

 

 

 

 

 

 

                                                           
95 The State of Maharashtra vs. Vishwas Shripati Patil (April 4, 1978 (Bombay High Court). 

96 Kapoor Singh Nidhan Singh and Ors. vs. The State of Haryana ( P.&H. High Court, Jan.17, 1975). In this case 

Magistrate who has granted bail under section 167 cancelled the bail by using the section 437(5). It was challenged. 

P. & H. High Court approved the decision of High Court. 
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Haryana Pre. 2018 

Question- As per the provisions of Section 437 of the Cr.P.C. the jurisdiction to cancel the bail 

vests with   

(a) The Magistrate competent to try and entertain the offence 

(b) The Magistrate where the Magistrate has not ordered the release on bail 

(c)The Magistrate only where the Magistrate has ordered release on bail 

(d) None of the above. 

Answer - (c) The Magistrate only where the Magistrate has ordered release on bail. 

 

 

UP (J) Pre. 2019 

 

Question – Match List I with List II and select the correct answer using the code given below the 

list: 

List - I        List - II 

 (a) Anticipatory Bail       (1) Section 272 of Cr.P.C. 

 (b) Cognizance on complaint      (2) Section 110 of Cr.P.C. 

 (c) Language of Courts      (3) Section 438 Cr.P.C. 

 (d) Security of good behaviour from habitual offenders  (4) Section 190 of Cr.P.C. 

Answer –  

List - I        List - II 

 (a) Anticipatory Bail       (1) Section 438 of Cr.P.C. 

 (b) Cognizance on complaint      (2) Section 190 of Cr.P.C. 

 (c) Language of Courts      (3) Section 272 Cr.P.C. 

 (d) Security of good behaviour from habitual offenders  (4) Section 110 of Cr.P.C. 

Question – “The bail is rule, jail is exception”. This rule is laid down by the Supreme Court in: 

 (a) Joginder Singh v. State of U.P. 

 (b) Pritam Singh v. State of Punjab 

 (c) Moti Ram v. State of M.P. 

 (d) Rajumari v. State of U.P. 

Answer - (c) Moti Ram v. State of M.P. It was not expressly said in this case. It was expressly 

said in the case of Emperor v. H.L.Hutchinson by Justice Mukerji (All.H.C.). This case was 

decided on April 23, 1931. Justice Mukerji at the the time of interpreting section 496 and 497 

which are in pari materia of sections 436 and 437 of new Code respectively said that bail is the 

rule and refusal is the exception.  

  

     Haryana (Pre) 2018 

Question – As per the provisions of the Cr.P.C. as amended in 2005, a surety has to declare the 

number of the accused for whom he is a surety under section – 

(a) 441 (b) 441-A (c) 144 (d) None of the above. 
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Answer – (b) Section 441-A. 

 Section 441A was inserted in 2005. Section 441A deals declaration by sureties which are 

following- “Every person standing surety to an accused person for his release on bail, shall make 

a declaration before the Court as to the number of persons to whom he has stood surety including 

the accused, giving therein all the relevant particulars.” 

Question- As per the provisions of Section 437 of the Cr.P.C. the jurisdiction to cancel the bail 

vests with  

(a) The Magistrate competent to try and entertain the offence 

(b) The Magistrate where the Magistrate has not ordered the release on bail 

(c)The Magistrate only where the Magistrate has ordered release on bail 

(d) None of the above. 

Answer - (c) The Magistrate only where the Magistrate has ordered release on bail.  

Explanation – Section 437(5) - Any Court which has released a person on bail under sub-section 

(1) or sub-section (2), may, if it considers it necessary so to do, direct that such person be arrested 

and commit him to custody. 
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Considerations in Granting, Rejecting or Cancelling Bail  

  

  

 

Previous Years Question Papers of LL.B, Faculty of Law, University of Delhi, Delhi 

 

Paper no. 6363(2011) 

Question 7(b) – What are the broad guidelines that the courts consider while granting bail in case 

of non-bailable cases?  

Paper no.7935 (2015) 

Question 7 (a) -Discuss the legal principles evolved by courts in granting bail in respect of non-

bailable offences.  

Paper no.7972 (2015) 

Question 7 - What are the considerations before Court while granting bail in case of non-bailable 

offences? What are the grounds on which bail may be cancelled? Explain. 

 

Previous Years Question Papers of Uttar Pradesh (J) (Mains) 

 

1983  

Q. 6(a) Give a critical account of the broad principles regarding grant of bail in criminal cases.  

Q. 6(b) - Under what circumstances can a bail be cancelled? Illustrate your answer. 

1987 & 2000 

Q. 8 (a) -Narrate in brief the principles regarding grant of bail in Criminal Cases.  

1987  

Q. 8 (b) -Under what circumstances a bail can be rejected or cancelled? Illustrate your answer.  

 

Answer  

Summary –  

 (1) State v. Captain Jagjit Singh(1961) (Justice K.N. Wanchoo) 

 (2) Gurcharan Singh and Ors. v.  State  (Delhi Admn.)(1977)(Justice P.K.Goswami) 

 (3) Prahlad Singh Bhati v. NCT (2001)  

 (4) Kalyan Chandra Sarkar v. Rajesh Ranjan @ Pappu Yadav (2004) 

 (5) State of U.P. v. Amarmani Tripathi (2005) 

 (6) State of Kerala v. Raneef (Jan.3, 2011)  

 (7) Sanjay Chandra v. Central Bureau of Investigation – (Nov.2011) 

 

There are several cases in which it was discussed that following facts must be considered at the 

time of granting bail – 
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(1)The State v. Captain Jagjit Singh (1961) - Supreme Court  while setting aside the order of the 

High Court granting bail, made certain general observations with regard to the principles that 

should govern in granting bail in a non-bailable case as follows: It (the High Court) should then 

have taken into account the various considerations, such as- 

 nature and seriousness of the offence, 

 the character of the evidence,  

 circumstances which are peculiar to the accused,  

 a reasonable possibility of the presence of the accused not being secured at the trial, 

 reasonable apprehension of witnesses being tampered with, 

 the larger interests of the public or the State, and similar other considerations, which arise 

when a Court is asked for bail in a non-bailable offence.  

It is true that under Section 498 (Section 439 of new Code, 1973) of the Code of Criminal 

Procedure, the powers of the High Court in the matter of granting bail are very wide; even so where 

the offence is non-bailable, various considerations such as those indicated above have to be taken 

into account before bail is granted, in a non-bailable offence. 

 

(2) Gurcharan Singh and Ors. v.  State  (Delhi Admn.) Dec.6, 1977 (Sunder Murder Case)- 

There are following facts must be considered at the time of granting bail under sections 437 and 

439 - 

 nature and gravity of the circumstances in which the offence is committed;  

 the position and the status of the accused with reference to the victim and the witnesses;  

 the likelihood, of the accused fleeing from justice;  

 the likelihood, of repeating the offence;  

 the likelihood, of jeopardizing his own life being faced with a grim prospect of possible 

conviction in the case; 

 the likelihood,  of tampering with witnesses;   

 the history of the case as well as of its investigation and  

 other relevant grounds which, in view of so many valuable factors, cannot be exhaustively 

set out. 

Supreme Court also said, “We may repeat the two paramount considerations, viz.  

 likelihood of the accused fleeing from justice and  

 his tampering with prosecution evidence relate to ensuring a fair trial of the case in a 

Court of Justice. 

 It is essential that due and proper weight should be bestowed on these two factors apart from 

others.” 

Supreme Court accepted the ratio Caption Jagjit Singh Case (1961) and said that the above 

observations equally apply to a case under Section 439 of the new Code and the legal position is 

not different under the new Code. 
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(3)Prahlad Singh Bhati v. NCT (2001) – 

 

Supreme Court observed, “The jurisdiction to grant bail has to be exercised on the basis of well-

settled principles having regard to the circumstances of each case and not in an arbitrary manner.  

While granting the bail, the court has to keep in mind following matters - 

 the nature of accusations,  

 the nature of the evidence in support thereof, 

 the severity of the punishment which conviction will entail, 

 the character, behaviour, means and standing of the accused,  

 circumstances which are peculiar to the accused, 

 reasonable possibility of securing the presence of the accused at the trial,  

 reasonable apprehension of the witnesses being tampered with,  

 the larger interests of the public or State and similar other considerations.”  

(4) Kalyan Chandra Sarkar v. Rajesh Ranjan @ Pappu Yadav (March 12, 2004) 

Supreme Court observed, “It is necessary for the court granting bail to consider among other 

circumstances, the following factors also before granting bail; they are:  

 The nature of accusation and the severity of punishment in case of conviction and the nature 

of supporting evidence.  

 Reasonable apprehension of tampering with the witness or apprehension of threat to the 

complainant.  

 Prima facie satisfaction of the court in support of the charge.  

(5)State of U.P. v. Amarmani Tripathi (2005) - Supreme Court said that it is well settled that the 

matters to be considered in an application for bail are  

 (i) whether there is any prima facie or reasonable ground to believe that the accused had 

committed the offence; 

 (ii) nature and gravity of the charge;  

 (iii) severity of the punishment in the event of conviction;  

 (iv) danger of the accused absconding or fleeing, if released on bail;  

 (v) character, behaviour, means, position and standing of the accused;  

 (vi) likelihood of the offence being repeated; 

 (vii) reasonable apprehension of the witnesses being tampered with; and  

 (viii) danger, of course, of justice being thwarted by grant of bail. 

(6) State of Kerala v. Raneef (Jan.3, 2011) Supreme Court has stated that in deciding bail 

applications an important factor which should certainly be taken into consideration by the court is 

the delay in concluding the trial. Often this takes several years, and if the accused is denied bail 

but is ultimately acquitted, who will restore so many years of his life spent in custody? Is Article 

21 of the Constitution, which is the most basic of all the fundamental rights in our Constitution, 

not violated in such a case? Of course this is not the only factor, but it is certainly one of the 

important factors in deciding whether to grant bail. 
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(7) Sanjay Chandra v. Central Bureau of Investigation – (Nov.2011) 

 

In the present case, the charge is that of cheating and dishonestly inducing delivery of property, 

forgery for the purpose of cheating using as genuine a forged document. The punishment of the 

offence is punishment for a term which may extend to seven years. It is, no doubt, true that the 

nature of the charge may be relevant, but at the same time, the punishment to which the party may 

be liable, if convicted, also bears upon the issue. Therefore, in determining whether to grant bail, 

both the seriousness of the charge and the severity of the punishment should be taken into 

consideration. Right to bail is not to be denied merely because of the sentiments of the 

community against the accused. The primary purposes of bail in a criminal case are to relieve the 

accused of imprisonment, to relieve the State of the burden of keeping him, pending the trial, and 

at the same time, to keep the accused constructively in the custody of the Court, whether before or 

after conviction, to assure that he will submit to the jurisdiction of the Court and be in attendance 

thereon whenever his presence is required. 

 

Conclusion 

What should be considered at the time of granting bail have been discussed in several cases. Few 

of them have been discussed above. Conclusion is that at the time of granting, rejecting or 

cancelling the bail, Article 21 of the Constitution and interest of victim and society must be 

considered.  

 

History Meaning & effect on non-granting of Bail  

  

 

Previous Years Question Papers of LL.B, Faculty of Law, University of Delhi, Delhi 

 

2017 Question 2 (a)  

‘Bail’ remains undefined term in the Code of Criminal Procedure, 1973. Nowhere else has term 

been statutorily defined? Discuss its meaning. 

 

Answer  

In the case of Moti Ram v. State of M.P. (1978) Supreme Court observed that there is no definition 

of bail in the Code, 1973 although offences are classified as bailable and non-bailable. In the case 

of Vaman Narian Ghiya v. State of Rajasthan (2008) Supreme Court observed that “Bail” 

remains an undefined term in the Code, 1973. Nowhere else the term has been statutorily defined.  

History of Bail  

To understand the meaning of bail, knowing of history of bail is sine qua non.  

The concept of bail has a long history briefly set out in the publication on ‘Programme in Criminal 

Justice Reform’. Early time bails were given to make free untried prisoners from disease-ridden 

jails while they were waiting for the delayed trials conducted by travelling justices. Prisoners were 
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bailed, or delivered, to reputable third parties of their own choosing who accepted responsibility 

for assuring their appearance at trial. If the accused did not appear, his bailor would stand trial in 

his place. 

 Eventually it became the practice for property owners who accepted responsibility for accused 

persons to forfeit money when their charges failed to appear for trial. From this grew the modern 

practice of posting a money bond through a commercial bondsman who receives a cash premium 

for his service, and usually demands some collateral as well. In the event of non-appearance the 

bond is forfeited, after a grace period of a number of days during which the bondsman may produce 

the accused in court. 

In the Moti Ram Case history of ‘bail’ discussed in ‘Programme in Criminal Justice Reform’ were 

also used to understand ‘bail’. 

Etymology of ‘Bail’ 

Etymology of bail was discussed in Vaman Narian Ghiya vs. State of Rajasthan (Dec.12, 2008). 

It was observed, “Etymologically, the ‘Bail’ word is derived from an old French verb ‘bailer’ 

which means to ‘give’ or ‘to deliver’, although another view is that its derivation is from the Latin 

term baiulare, meaning ‘to bear a burden’. The dictionary meaning of the expression ‘bail’ denotes 

a security for appearance of a prisoner for his release.  

 

 

 

    Dictionary meaning of ‘Bail’ 

Although ‘Bail’ has not been defined under any statutory law but this word has been defined in 

several dictionaries. These are following- 

 (I) Webster’s Third Year International Dictionary: - Bail means, “The process by which a person 

is released from custody.” 

(II) Encyclopaedia Britannica - Bail, procedure by which a judge or magistrate sets at liberty one 

who has been arrested or imprisoned, upon receipt of security to ensure the released prisoner’s 

later appearance in court for further proceedings. 

(III) Stroud's Judicial Dictionary  - This dictionary spells out certain other details. It states:… 

when a man is taken or arrested for felony, suspicion of felony, indicted of felony, or any such 

case, so that he is restrained of his liberty. And, being by law bailable, offereth surety to those 

which have authority to bail him, which sureties are bound for him to the King's use in a certain 

sums of money, or body for body, that he shall appear before the justices of goal delivery at the 

next sessions, etc. Then upon the bonds of these sureties, as is aforesaid, he is bailed-that is to say, 

set at liberty until the day appointed for his appearance. 

(IV) - Wharton's Law Lexicon- ‘Bail’ is ‘to set at liberty a person arrested or imprisoned, on 

security being taken for his appearance”. 

 

Moti Ram v. State of M.P. (August 24, 1978)( Justice V.R. Krishnaiyer) 
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Supreme Court in this case extended the meaning of bail. It observed, “Bail covers both-release 

on one’s own bond, with or without sureties.” 

Sri Gurbaksh Singh Sibbia vs. State of Punjab (1980) 

Bail is basically release from restraint, more particularly, release from the custody of the police. 

Vaman Narian Ghiya vs. State of Rajasthan (Dec.12, 2008). 

Bail may be regarded as a mechanism whereby the State devolutes upon the community the 

function of securing the presence of the prisoners, and at the same time involves participation of 

the community in administration of justice. 

 

Effect of denial of bail   

In the Moti Ram Case following effect of non-granting of bail were mentioned-  

 though presumed innocent he is subjected to the psychological and physical deprivations 

of jail life;  

 he loses his job, if he has one, and is deprived of an opportunity to work to support himself 

and his family with the result that burden of his detention falls heavily on the innocent 

members of the family,  

 he is prevented from contributing to the preparation of his defence; and  

 the public exchequer has to bear the cost of maintaining him in the jail. 

 

 

American President Mr. Lyndon B. Johnson observed at the time of signing Bail Reforms Act, 

1966 observed;  

“He does not stay in jail because he is guilty.  

He does not stay in jail because any sentence has been passed. 

 He does not stay in jail because he is any more likely to flee before trial.  

He stays in jail for one reason only-because he is poor.” 

In Moti Ram Case Supreme Court said that same treatment to mason and millionaire is inherently 

illegal. Geographical discrimination is violation of right to equality. 

In State of Kerala v. Raneef (Jan.3, 2011) Supreme Court observed that Article 21 must not be 

denied. 

Non- granting of bail when person is entitled to bail shall amount to wrongful confinement under 

section 340 of IPC. If legal authority knowingly confines the person and reject bail in illegal 

manner, he shall be punished under section 220 of IPC. 
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Mandatory Bail  

  

 Krishna Murari Yadav 

 Assistant Professor, 

 LAW CENTRE -1,FOL, 

 University of Delhi. 

 

Previous Years Question Papers of Uttar Pradesh (J) (Mains) 

 

1983  

Q. 6(a) Can a bail be demanded as a matter of right?  

1987 & 2000 

Q. 8 (a) –Narrate in brief the principles regarding grant of bail in Criminal Cases. Can a bail be 

claimed as a matter of right? 

1999 and 2003 

Q.9- Mention the situation in which release on bail on an accused in custody is mandatory under 

Cr.P.C. 

 

      Answer 

Bail is matter of right in bailable offences and in certain exceptional cases of non-bailable 

offences. In other words it can be said that granting of bail is mandatory in certain cases which 

are following- 

 

 

Mandatory Bail 

  

 

Cases other than non-bailable offences  Non-bailable Offences 

                                 (1)  Section 436(1) 

 

  

         (2)Statutory/Default Bail - {Section 167(2)}          

         (3)No reasonable grounds for commission of non-bailable offence - {Section 437(2)} 

         (4)Trial not concluded within 60 days - {Section 437(6)} 

         (5) After conclusion of trial and before judgment - {Section 437(7)} 

 

 

 (1) Cases other than non-bailable offences- Under section 436(1) which deals bail in bailable 

cases or arrested and detained for furnishing of security under Chapter VIII or arrest and in custody 

in any other matters other than non-bailable offences. No condition can be imposed at the time of 
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granting bail. Bail shall be granted only subject to amount of bail and surety which can be fixed 

by Judicial Magistrate or Officer in charge of police station. Section 36 is also relevant here. It 

deals powers of superior officers. According to section 440 amount of bond shall be fixed with 

due regard to the circumstances of the case and shall not be excessive. 

(2)Statutory/Default Bail - {Section 167(2)} – Section 167 deals procedure when a person has 

been arrested without arrest and investigation could not be completed within 24 hours. It deals 

non-bailable offences.  Section 167 is applicable only during investigation. Once Police report is 

submitted Section 167 ceased. It deals police custody for first 15 days. If investigation is not 

completed within 90 days if offence is punishable for death sentence or life imprisonment or 10 

years or more imprisonment or if investigation is not completed within 60 days if offence is less 

than 10 years and person in custody is ready on the expiry of the said period of ninety days, or 

sixty days, as the case may be, the accused person shall be released on bail if he is prepared to and 

does furnish bail. Important point is that even after the expiry of 60 or 90 days person in custody 

shall not be released on bail if he is not ready to furnish bail. He has applied after the expiry of 

said period and before the filing of Police report. In State of Madhya Pradesh vs. Rustam (1995) 

case Supreme Court said that at the time of counting of 90 or 60 days on either side has to be 

excluded as required under 9 and 10 of General Clauses Act. 

 

(3) Non-bailable offence has not been committed but there is sufficient ground for further 

inquiry -{Section 437(2)} 

If it appears to such officer or Court at any stage of the investigation, inquiry or trial, as the case 

may be, that there are not reasonable grounds for believing that the accused has committed a non-

bailable offence, but that there are sufficient grounds for further inquiry into his guilt, the accused 

shall, subject to the provisions of section 446A and pending such inquiry, be released on bail, or, 

at the discretion of such officer or Court, on the execution by him of a bond without sureties for 

his appearance as hereinafter provided. 

(4)Trial not concluded within 60 days - {Section 437(6)} 

 If, in any case triable by a Magistrate, the trial of a person accused of any non-bailable offence is 

not concluded within a period of sixty days from the first date fixed for taking evidence in the 

case, such person shall, if he is in custody during the whole of the said period, be released on bail 

to the satisfaction of the Magistrate, unless for reasons to be recorded in writing, the Magistrate 

otherwise directs.  

(5) After conclusion of trial and before judgment - {Section 437(7)} 

 

If, at any time, after the conclusion of the trial of a person accused of a non-bailable offence and 

before judgment is delivered, the Court is of opinion that there are reasonable grounds for 

believing that the accused is not guilty of any such offence, it shall release the accused, if he is in 

custody, on the execution by him of a bond without sureties for his appearance to hear judgment 

delivered.  

Criminal Law (Amendment) Act, 2018 (w.e.f. April 21, 2018) 
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By this Amendment Act section 438 and sections 439 were amended.  

Under section 438 it has been provided that in case of rape on a woman below the age of sixteen 

years {Section 376(3)} or under twelve years of age (Section 376AB) or gang rape on woman 

below the age of sixteen years (Section 376DA) or gang rape on woman below the age of twelve 

years(Section 376DB) anticipatory bail is not allowed.  

  Anticipatory Bail is not allowed in these cases – Sect.438 (After 2018) 

Inst. in IPC in 2018 Inst. in Cr.P.C. 2018 No Anticipatory bail 

Section 376(3)  

 Punishment for rape on a woman under 

sixteen years of age 

Section 438(4) No Anticipatory bail 

Section 376 AB  

 Punishment for rape on woman under 

twelve years of age. 

Section 438(4) No Anticipatory bail 

Section 376DA 

Punishment for gang rape on woman under 

sixteen years of age. 

Section 438(4) No Anticipatory bail 

Section 376DB  
Punishment for gang rape on woman under 

twelve years of age. 

Section 438(4) No Anticipatory bail 

 

Section 439 of Cr.P.C. 

Section 439 was also amended. “Provided further” in section 439 (1) was inserted. It was provided 

that if bail is related to rape or gang rape on woman below the age of 16 years or 12 years before 

granting the bail notice must be given within 15 days from the date of receipt of the notice of such 

application. Earlier there was provision for giving notice to Public Prosecutor but duration for 

giving the notice had not been mentioned. It was provided that in certain circumstances it can be 

waived.  

 Earlier there was no provision for hearing the informant and generally informant becomes rape 

victim. Now it has been provided that if bail is related to rape or gang rape on woman below the 

age of 16 years or 12 years presence of informant or any person authorised by him shall be 

obligatory at the time of hearing of the application for bail to the accused. 

 Before 2018 After 2018 

Hearing of Public 

Prosecutor  

(Ins. Provided further 

by 2018) 

In certain cases there is 

provision for hearing of PP. It 

can be waived also. 

Now rape or gang rape on woman 

below the age of 16 years or 12 years 

giving on notice to Public 

Prosecutor is mandatory. 

Presence of 

informant 

(Ins. Clause (1A) by 

2018. 

Before 2018 there was no 

provision for hearing of 

informant. 

Clause (1A) has been inserted. It has 

been provided that in case of rape or 

gang rape on woman below the age 

of 16 years or 12 years, informant or 

authorised person by informant must 

be heard. 
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Haryana Judicial Service Mains (2011 or 2012) 

 

Question  

 

Who can apply for cancellation of bail? 

 

Answer 

 

R. Rathinam v. State By DSP, District Crime Branch (Feb.8, 2000) 

Facts of Case - Seventy five advocates, practicing in various courts situated in Tamil Nadu, 

presented two petitions addressed to the Chief Justice of Madras High Court for cancellation of 

the bail granted to certain persons. High Court denied interfering in this matter on the ground that 

these petitions were not maintainable. Through SLP matter reached to Supreme Court. In this case 

massacre of people of Scheduled Caste were involved. 34 people were arrested. Subsequently 

Madras High Court granted bail. Brother of deceased met to Chief Minister to move for 

cancellation of bail but response was negative. It was in such a situation that appellant and his 

colleagues at the Bar filed the petitions before the Chief Justice of the High Court. 

Ratio of Judgment - There is nothing to indicate that the said power can be exercised only if the 

State or investigating agency or even a public prosecutor moves for it by a petition. Power vested 

in section 439 can be used by High Court either on the application of State or any aggrieved party 

or this power can be exercised suo motu. Even any member of public whether he belongs to any 

particular profession or otherwise, who has a concern in the matter can move the High Court to 

remind it for using the power suo motu. High Court has power either to reject the petition or cancel 

the bail. 

Puran, Shekhar and Anr. vs. Rambilas & Anr., State of Maharashtra & Anr. (May 03, 2001) 

Facts – High Court cancelled the bail. Puja Aggrawal was murdered by her husband and his 

family members. The Petitioner has been charged with offences under Sections 498-A and 304-B 

of the Indian Penal Code. Along with the Petitioner three other ladies had also been charged. 

In this case the application for cancellation of bail is not by a total stranger but it is by the father 

of the deceased. In this behalf the ratio laid down in the case of R. Rathinam vs. State by DSP, 

District Crime Branch is relevant.  

In the hierarchy of Courts, the High Court is the Superior Court. A restrictive interpretation which 

would have effect of nullifying Section 439(2) cannot be given. When Section 439(2) grants to the 

High Court the power to cancel bail, it necessarily follows that such powers can be exercised also 

in respect of Orders passed by the Court of Sessions. 

Father was authorised to raise issues for cancellation of bail. 

 

 

Anticipatory bail -Section 438 
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Section 438- Direction for grant of bail to person apprehending arrest. 

 

(1) When any person has reason to believe that he may be arrested on an accusation of having 

committed a non-bailable offence, he may apply to the High Court or the Court of Session for a 

direction under this section; and that Court may, if it thinks fit, direct that in the event of such 

arrest, he shall be released on bail. 

(What should be considered at the time of granting bail?) 

2005 Amendment - [and that Court may, after taking into consideration, inter alia, the following 

factors, namely:-  

(i) the nature and gravity of the accusation;  

(ii) the antecedents of the applicant including the fact as to whether he has previously undergone 

imprisonment on conviction by a Court in respect of any cognizable offence;  

(iii) the possibility of the applicant to flee from justice; and 

(iv) where the accusation has been made with the object of injuring or humiliating the applicant 

by having him so arrested,  

(OPTION) 

either reject the application forthwith or issue an interim order for the grant of anticipatory bail:  

 

Provided that, where the High Court or, as the case may be, the Court of Session, has not passed 

any interim order under this sub-section or has rejected the application for grant of anticipatory 

bail, it shall be open to an officer in-charge of a police station to arrest, without warrant the 

applicant on the basis of the accusation apprehended in such application.  

(1A)  Notice to PP and SP not less than seven days’ notice,  - Where the Court grants an interim 

order under sub-section (1), it shall forthwith cause a notice being not less than seven days’ notice, 

together with a copy of such order to be served on the Public Prosecutor and the Superintendent 

of Police, with a view to give the Public Prosecutor a reasonable opportunity of being heard when 

the application shall be finally heard by the Court.  

(1B) Presence of applicant -The presence of the applicant seeking anticipatory bail shall be 

obligatory at the time of final hearing of the application and passing of final order by the Court, if 

on an application made to it by the Public Prosecutor, the Court considers such presence necessary 

in the interest of justice.] 

 

(2) Condition for granting bail -When the High Court or the Court of Session makes a direction 

under sub-section (1), it may include such conditions in such directions in the light of the facts of 

the particular case, as it may think fit, including- 

 

(i) Available - a condition that the person shall make himself available for interrogation by a police 

officer as and when required; 
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(ii) Threat to witnesses- a condition that the person shall not, directly or indirectly, make any 

inducement, threat or promise to any person acquainted with the facts of the case so as to dissuade 

him from disclosing such facts to the Court or to any police officer; 

(iii) Leaving India - a condition that the person shall not leave India without the previous 

permission of the Court; 

(iv)Conditions u/s 437(3) - such other condition as may be imposed under sub-section (3) of 

section 437, as if the bail were granted under that section. 

(3) Effect of Arrest- If such person is thereafter arrested without warrant by an officer in charge 

of a police station on such accusation, and is prepared either at the time of arrest or at any time 

while in the custody of such officer to give bail, he shall be released on bail; and if a Magistrate 

taking cognizance of such offence decides that a warrant should be issued in the first instance 

against that person, he shall issue a bailable warrant in conformity with the direction of the Court 

under sub-section (1). 

 (4) 2018 Amendment  and no bail in certain rape cases- Nothing in this section shall apply to 

any case involving the arrest of any person on accusation of having committed an offence under 

sub-section (3) of section 376 or section 376AB or section 376DA or section 376DB of the Indian 

Penal Code (45 of 1860). 

      

Important points 

Question- Which court can grant Anticipatory bail?97 

Answer – Under section 438 two courts are authorise to grant anticipatory bail namely; (1) Court 

of Session and (2) High Court. 

Question – Under which types of offences anticipatory bail can be granted?98 

(a) Non-bailable and Cognizable offences,  

(b) Non-bailable and Non-cognizable offences,  

(c) Either bailable or non-bailable offences,  

(d) Non-bailable offences. 

Answer - (d) Non-bailable offences 

Question- Under which section anticipatory bail can be demanded?99 

 (a) Section 436(b) Section 437(c) Section 438 (d) Section 439. 

Answer –(c) Section 438. 

Leading cases – 

Balchand Jain v. State of Madhya Pradesh (Nov.5, 1976)  

Shri Gurbaksh Singh Sibbia and others v. State of Punjab (1980) (S. 438 is extra-ordinary). 

Salauddin Abdulsamad Shaikh v. State of Maharashtra (1996) 

Siddharam Satlingappa Mhetre v. State of Maharashtra and others (2011) 

Sushila Aggarwal & Ors. v. State (NCT of Delhi) & Anr. (2017) 

                                                           
97 UK(J) 2011, Chhattisgarh Civil Judge, 2007,MPAPO 2009, Bihar Civil Judge 1999. 
98 MP APO 1993. 
99 MPAPO 1997, 2008, UP(J)-2006. 
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     Brief History of Anticipatory Bail 

 

41St Report of LCI, 1969 -Code of Criminal Procedure, 1898 did not contain any express provision 

regarding anticipatory bail. Majority opinion of Courts was that there was not any provision 

regarding anticipatory bail. So Law Commission of India in its 41st Report dated September 24, 

1969, suggested to introduce Section 497A regarding “Direction to grant bail to person 

apprehending arrest”. Old Cr.P.C. - Section 496 - Bailable Offence, Section 497 - Non-bailable 

offences and Section 498- Power of High Court and Court of Session. It was said that sometimes 

influential persons try to complicate their rival in false causes for the purpose of disgracing them 

or for other purposes by getting them detained in jail for some days. In recent times, with the 

accentuation of political rivalry, this tendency is showing signs of steady increase. 

  

48th Report of LCI, 1972- LCI in its 48th Report suggested that some safeguard should be adopted 

to prevent misuse of provisions regarding anticipatory bail. For example  

 the initial order should only be an interim one,  

 the final order should be made only after notice to the Public Prosecutor,  

 notice of interim order and final orders must also be given to Superintendent of Police 

forthwith, 

 recording of reasons and  

 such a direction must be issued only in the interest of justice. 

 

Siddharam Satlingappa Mhetre v. State of Maharashtra and others (2011) SC 

Neither Old Cr.P.C. 1898 nor new Cr.P.C.1973, contains word “Anticipatory bail”. The provision 

of anticipatory bail was introduced for the first time in the Code of Criminal Procedure in 1973.100 

The concept of anticipatory bail is that a person who apprehends his arrest in a non-bailable case 

can apply for grant of bail to the Court of Sessions or to the High Court before the arrest. 

     Objects of Anticipatory bail 

 

In the case of Siddharam Satlingappa Mhetre v. State of Maharashtra and others (2011) Supreme 

Court observed, “It is clear from the Statement of Objects and Reasons that the purpose of 

incorporating Section 438 in the Cr.P.C. was to recognize the importance of personal liberty and 

freedom in a free and democratic country. When we carefully analyze this section, the wisdom of 

the legislature becomes quite evident and clear that the legislature was keen to ensure respect for 

the personal liberty and also pressed in service the age-old principle that an individual is presumed 

to be innocent till he is found guilty by the court.” 

                                                           
100 Siddharam Satlingappa Mhetre v. State of Maharashtra and others (2011) 

 



123 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

It was said that sometimes influential persons try to complicate their rival in false causes for the 

purpose of disgracing them or for other purposes by getting them detained in jail for some days. 

So object of section 438 is to protect such victim also. 

Meaning 

Anticipatory bail is granted in anticipation of arrest. For the purposes of Section 438, anticipatory 

bail is granted in anticipation of arrest in non-bailable cases and it comes into effect after arrest. 

Anticipatory bail is misnomer for section 438 

 

In the case of Balchand Jain vs. State of Madhya Pradesh (Nov.5, 1976) Hon’ble Justice P.N. 

Bhagwati said that “Anticipatory bail” words are misnomer for section 438. He observed, “We 

might, however, mention here that the term 'anticipatory bail is really a misnomer, because what 

the section contemplates is not anticipatory bail, but merely an order releasing an accused on bail 

in the event of his arrest. It is manifest that there can be no question of bail, unless a person is 

under detention or custody. In these circumstances, there- fore, there can be no question of a person 

being released on bail if he has not been arrested or placed in police custody. Section 438 of the 

Code expressly prescribes that any order passed under that section would be effective only after 

the accused has been arrested.” 

 

Scope of Anticipatory bail 

 

In the case of Siddharam Satlingappa Mhetre Case Supreme Court again quoted Sibbia case and 

said that there are following scope of Section 438 laid down by Constitutional Bench in Sibbia 

Case – 

 (a)Section 438(1) is to be interpreted in light of Article 21 of the Constitution of India. 

 (b) Filing of FIR is not a condition precedent to exercise of power under Section 438. 

 (c) Order under Section 438 would not affect the right of police to conduct investigation. 

 (d) Conditions mentioned in Section 437 cannot be read into Section 438. 

 (e) Although the power to release on anticipatory bail can be described as of an 

“extraordinary” character this would “not justify the conclusion that the power must be 

exercised in exceptional cases only.” Powers are discretionary to be exercised in light of 

the circumstances of each case. 

 (f) Initial order can be passed without notice to the Public Prosecutor. Thereafter, notice 

must be issued forthwith and question ought to be re- examined after hearing. Such ad 

interim order must conform to requirements of the section and suitable conditions should 

be imposed on the applicant. 
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FACTS MUST BE CONSIDERED AT THE TIME OF GRANTING BAIL 

 

Siddharam Satlingappa Mhetre v. State of Maharashtra and others (S.C. 2011) 

In the case of Siddharam Satlingappa Mhetre v. State of Maharashtra and others (2011) Supreme 

Court observed that the following factors and parameters can be taken into consideration while 

dealing with the anticipatory bail: 

 (i)The nature and gravity of the accusation and the exact role of the accused must be 

properly comprehended before arrest is made; 

 (ii) The antecedents of the applicant including the fact as to whether the accused has 

previously undergone imprisonment on conviction by a Court in respect of any cognizable 

offence; 

 (iii) The possibility of the applicant to flee from justice;  

 (iv) The possibility of the accused's likelihood to repeat similar or the other offences. 

 (v) Where the accusations have been made only with the object of injuring or humiliating 

the applicant by arresting him or her. 

 (vi) Impact of grant of anticipatory bail particularly in cases of large magnitude affecting 

a very large number of people. 

 (vii) The courts must evaluate the entire available material against the accused very 

carefully. The court must also clearly comprehend the exact role of the accused in the case. 

The cases in which accused is implicated with the help of Section 34 and 149  of the Indian 

Penal Code, the court should consider with even greater care and caution because over 

implication in the cases is a matter of common knowledge and concern; 

 (viii) While considering the prayer for grant of anticipatory bail, a balance has to be struck 

between two factors namely, no prejudice should be caused to the free, fair and full 

investigation and there should be prevention of harassment, humiliation and unjustified 

detention of the accused; 

 (ix) The court to consider reasonable apprehension of tampering of the witness or 

apprehension of threat to the complainant; 

 (x) Frivolity in prosecution should always be considered and it is only the element of 

genuineness that shall have to be considered in the matter of grant of bail and in the event 

of there being some doubt as to the genuineness of the prosecution, in the normal course 

of events, the accused is entitled to an order of bail. 

Timing of effectiveness of anticipatory bail 

Whether an anticipatory bail should be for a limited period of time. In the case of Shri Gurbaksh 

Singh Sibbia and others v. State of Punjab Supreme Court observed that if once a anticipatory bail 

has been taken no need no need to apply for regular bail. There is no time limit. It is continue till 

the trial unless it is cancelled. 

In the case of Salauddin Abdulsamad Shaikh v. State of Maharashtra (1995) Supreme Court said 

that orders of anticipatory bail should be of a limited duration. After certain period person must 

apply for regular bail either under section 437 or section 439.  

In the case of Sushila Aggarwal & Ors. v. State (NCT of Delhi) & Anr. (2017) Supreme Court 

observed that there are conflicting opinion decided in several cases. So Supreme Court referred 

the matter for Constitutional Bench.  
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Cancellation of Bail 

The State of Maharashtra v. Vishwas Shripati Patil [April 4, 1978 (Bombay High Court)] 

Cancellation under Section 438 - In the case of The State of Maharashtra vs. Vishwas Shripati 

Patil, Bombay High Court said that section 438 is implicit power to cancel bail. Bombay High 

Court observed, “In this context when Section 438 permits of making of an order and order is 

made granting anticipatory bail, it is implicit that the Court making such an order is entitled upon 

appropriate consideration to cancel or recall the same. It is not necessary for such purposes to find 

out any further specific provision conferring power of cancellation. That in fact flows from the 

very character of enabling power so enacted. The term ‘bail’ connotes security for prisoner's 

appearance and its effect is simply the temporary release of the person pending trial. 

Cancellation under Section 439 - The Chapter postulates two types of release on bail, viz., release 

after arrest and release from arrest; the first wherein the arrest is accomplished while in the second 

it is in anticipation. The words “released on bail” clearly cover both types of cases.  Anticipatory 

bail can also be cancelled under section 439(2). 

 

Differences between bail and anticipatory bail 

Differences between bail and anticipatory bail have been discussed in Shri Gurbaksh Singh Sibbia 

vs. State of Punjab. In this case Hon’ble Chief Justice Y.V. Chandrachud  observed, “ The 

distinction between an ordinary order of bail and an order of anticipatory bail is that whereas the 

former is granted after arrest and therefore means release from the custody of the police, the latter 

is granted in anticipation of arrest and is therefore effective at the very moment of arrest.  

 

Police custody is an inevitable concomitant of arrest for non-bailable offences. An order of 

anticipatory bail constitutes, so to say, an insurance against police custody following upon arrest 

for offence or offences in respect of which the order is issued.  

In other words, unlike a post-arrest order of bail, it is a pre-arrest legal process which directs that 

if the person in whose favour it is issued is thereafter arrested on the accusation in respect of which 

the direction is issued, he shall be released on bail. Section 46(1) of the Code of Criminal Procedure 

which deals with how arrests are to be made, provides that in making the arrest, the police officer 

or other person making the arrest “shall actually touch or confine the body of the person to be 

arrested, unless there be a submission to custody by word or action”. A direction under Section 

438 is intended to confer conditional immunity from this ‘touch’ or ‘confinement’.” 

 Anticipatory bail under section 438 is a process which is started before arrest by the person 

who has reason to believe that he may be arrested on an accusation of having committed a 

non-bailable offence. 

 Once a person is arrested section 438 cannot be invoked. After arrest he has remedy under 

section 437 or section 439 of Cr.P.C. 
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Anticipatory bail v. Ordinary or Regular Bail 

Ground Anticipatory bail Ordinary or Regular Bail 

Similarities It comes into force after arrest. It also comes into force after 

arrest. 

Differences Differences Differences 

Ground Pre-arrest legal process Post-arrest legal process 

Bail granting 

authority 

Only High Court and Court of Session are 

authorised to grant anticipatory bail. 

Officer in charge of Police 

Station, Magistrate High Court 

and Court of Session are 

authorised to grant bail. 

Section Only Section 438 deals anticipatory bail. Sections 167, 436, 437, 439, 

389,395, 397 deal such bail. 

Nature of 

offences 

Anticipatory bail can be demanded only in 

case of non-bailable offence. 

Ordinary or Regular Bail can 

be demanded in any types of 

offence. Even a person has been 

arrested under Chapter VIII, he 

can also demand this bail. 

Interim order There is provision for interim order. Here there is no such provision 

Notice to PP 

and SP 

There is provision for giving notice to Public 

Prosecutor and Superintendent of Police. 

In certain cases notice is given 

to Public Prosecutor. 

No bail in 

certain cases 

In case of offence under section 376(3), 

Section 376AB, Section 376DA and Section 

376DB anticipatory bail is not allowed. 

Under section 439 even in these 

cases High Court or Court of 

Session may grant bail after 

hearing public prosecutor, 

informant and accused. 

Cancellation 

(Express and 

Implied 

provisions) 

There is no specific section which deals 

cancellation of anticipatory bail. In the case of 

The State of Maharashtra v. Vishwas Shripati 

Patil, Bombay High Court said that section 

438 is implicit power to cancel bail. It can also 

be cancelled under section 439(2). 

There is specific power to 

cancel bail under section 

437(5) and section 439(2). 

Timing of 

effectiveness 

Anticipatory bail is not applicable when it is 

granted. It comes into force at the timing of 

arrest. Mr. Robert Vadra got anticipatory bail 

on Feb.2, 2019. But still (Feb.17, 2019) he has 

not been arrested so anticipatory bail has not 

come into force. So he is carrying copy of 

anticipatory bail in his pocket. Once he is 

arrested, he will show this copy to arresting 

authority and arresting authority shall release 

him at once. He was not arrested. So 

anticipatory bail did not come into force. 

These types of bail are given 

after arrest. So this comes into 

effect immediately. 
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State v. Captain Jagjit Singh (Sept. 14, 1961 SC) (Justice K.N. Wanchoo) 

 

Facts of Case –  

Jagjit Singh along with two others was prosecuted for conspiracy (Section 120B, IPC) and also 

under Sections 3 and 5 of the Indian Official Secrets Act, 1923. Jagjit Singh is a former captain of 

the Indian Army and was at the time of his arrest in December, 1960, employed in the delegation 

in India of a French company. The other two persons were employed in the Ministry of Defence 

and the Army Headquarters, New Delhi. The case against the three persons was that they in 

conspiracy had passed on official secrets to a foreign agency. This case was decided according to 

Cr.P.C., 1898. 

 

Indian Official Secrets Act, 1923 

 

 Indian Official Secrets Act, 1923- 

Sections 3 

Penalties for spying. Non-bailable 

 Indian Official Secrets Act, 1923 - 

Sections 5 

Wrongful communication. etc., 

of information. 
Bailable 

  

 

Code of Criminal Procedure, 1898 and Code of Criminal Procedure, 1973 

 

Cr.P.C. 1898 In pari materia Cr.P.C. 1973 

Section 496  Section 436 

Section 497  Section 437 

Section 498  Section 439 

In old law there was no provision for 

anticipatory bail 

 Section 438 

 (Anticipatory bail) 

 

 Additional Sessions Judge – Application for bail of Jagjit Singh was rejected by 

Additional Sessions Judge. The Court found non-bailable offence. 

 High Court - Jagjit Singh applied for bail to High Court.  It was contended that offence 

has been committed under section 5 of the Act, 1923 rather than section 3 of the Act. High 

Court committed wrong by concluding that at stage of bail there was no need to decide 

under which section offence has been committed. It allowed bail on the three grounds 

namely: 

(1) Two other accused had already been granted bail 

(2) There was considerable delay in trial 

(3) Accused was not likely to abscond 
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 Supreme Court – SLP was filed in Supreme Court. By interim Order Supreme Court 

cancelled bail. Even in final decision Supreme Court approved its ‘Interim Order’. There 

are following important points were observed – 

(1) Basic error of High Court – High Court was completely wrong when it decided that at the 

stage of bail there was no need to decide category of offence. High Court did not decide under 

which section of Indian Official Secrets Act, 1923 offence had been committed. 

(2) Consideration for granting ‘Bail’- There are following matters must be considered before 

granting bail- 

 Accused- circumstances which are peculiar to the accused,  

 Offence - nature and seriousness of the offence,  

 Witness- reasonable apprehension of witnesses being tampered with the larger interests of 

the public or the State,  

 Evidence - the character of the evidence,  

 Presence in Court - a reasonable possibility of the presence of the accused not being 

secured at the trial, 

 Similar other considerations - Similar other considerations, which arise when a court is 

asked for bail in a non-bailable offence. 

 

(3) Section 3 and defence, arsenal, naval, military or air force -  In this case Supreme Court 

observed, “Section 3 of the Act erects an offence which is prejudicial to the safety or interests of 

the State and relates to obtaining, collecting, recording or publishing or communicating to any 

other person any secret official code or password or any sketch, plan, model, article or note or 

other document or information which is calculated to be or might be or is intended to be, directly 

or indirectly, useful to an enemy.  

Obviously, the offence is of a very serious kind affecting the safety or the interests of the State. 

Further where the offence is committed in relation to any work of defence, arsenal, naval, military 

or air force establishment, or station, mine, minefield, factory, dockyard, camp, ship or aircraft or 

otherwise in relation to the naval, military or air force affairs of Government or in relation to any 

secret official code, it is punishable with fourteen years imprisonment.  

The case against the respondent is in relation to the military affairs of the Government, and prima 

facie, therefore, the respondent if convicted would be liable up-to fourteen years’ imprisonment. 

In these circumstances considering the nature of the offence, it seems to us that this is not a case 

where discretion, which undoubtedly vests in the court, under Section 498 (Section 498 is in pari 

materia of section 439 the Code of Criminal Procedure, 1973), should have been exercised in 

favour of the respondent.” 

(4) Different case of Jagjit from other two accused – Jagjit Singh who is in touch with the foreign 

agency and not the other two persons prosecuted along with him. The fact that the respondent may 

not abscond is not by itself sufficient to induce the court to grant him bail in a case of this nature.  

(5) No delay in trial – Supreme Court observed that Jagjit Singh had been committed for trial to 

the Court of Session. There was no likely of delay in completion of trial.  

(6)Conclusion - In the circumstances Supreme Court said that the order of the High Court granting 

bail to the respondent was erroneous. So order of High Court was set aside by Supreme Court. Bail 

of Jagjit Singh was cancelled. 
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Moti Ram v. State of M.P. (August 24, 1978) (Justice V.R. Krishnaiyer) 

 Matter reached to the Supreme Court with Special Leave Petition (SLP). 

 The bail is rule, jail is exception.101 

 The poor is priced out of their liberty in the justice market.  

 Geographical allergy is not acceptable which is contrary to Article 14 of the Constitution 

of India. Residence of surety and assets of surety may be situated in another district. 

 Law is equal for all. Reasonable classification is allowed. Alike treatment for poor and 

millionaire is illegal. 

 This was the search of fair procedure as it was required under Maneka Gandhi Case. 

According to Article 21, personal liberty of person can be deprived in accordance with 

procedure and that procedure must be just, fair and reasonable. Law relating to bail must 

also be just fair and reasonable. 

 When sureties should be demanded and what sum should be insisted on are dependent on 

variables. 

 Supreme Court found anomaly between section 389 and sections 436 & 437.So bearing in 

mind of these anomaly and social justice extended the meaning of bail and held that bail 

covers both-release on one’s own bond, with or without sureties. 
 It was suggested to Parliament to amend the law and to substitute monetary superstition by 

family ties, roots in the community, membership of stable organization.  

There are following important points were discussed in this case – 

(1)Facts of Case and Order of Magistrate - Moti Ram, miserable mason, was arrested. He 

approached Supreme Court. Supreme Court issued direction for granting bail. Magistrate granted 

bail subject to condition that a surety in a sum of Rs. 10,000 be produced. When the Moti Ram 

produced his brother as a surety, Magistrate refused. The Magistrate rejected on the ground of that 

his brother and assets of brother were in another district. Moti Ram again reached Supreme Court 

for modification of order of Magistrate.  

(2) Double denial of bail – Supreme Court said that order of Magistrate was double denial of bail. 

First denial was by fixing huge amount of bail and second denial was non-acceptance of surety on 

the ground of residence of surety and location of assets in another district. 

(3) Effect of denial of bail – There are following effect of non-granting of bail -  

                                                           
101 UP(J) Pre. 2019“The bail is rule, jail is exception”. This rule is laid down by the Supreme Court in: 

(a) Joginder Singh v. State of U.P. 

(b) Pritam Singh vs. State of Punjab 

(c) Moti Ram vs. State of M.P. 

(d) Rajumari vs. State of U.P. 

Answer - (c) Moti Ram vs. State of M.P. It was not expressly said in this case. It was expressly said in the case of 

Emperor vs. H.L.Hutchinson by Justice Mukerji (All.H.C.). This case was decided on April 23, 1931. Justice Mukerji 

at the the time of interpreting section 496 and 497 which are in pari materia of sections 436 and 437 of new Code 

respectively said that bail is the rule and refusal is the exception.  
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 though presumed innocent he is subjected to the psychological and physical deprivations 

of jail life;  

 he loses his job, if he has one, and is deprived of an opportunity to work to support himself 

and his family with the result that burden of his detention falls heavily on the innocent 

members of the family,  

 he is prevented from contributing to the preparation of his defence; and  

 the public exchequer has to bear the cost of maintaining him in the jail. 

(4) Mason vs. Millionaire – American President Mr. Lyndon B. Johnson observed at the time of 

signing Bail Reforms Act, 1966 observed;  

“He does not stay in jail because he is guilty.  

He does not stay in jail because any sentence has been passed. 

 He does not stay in jail because he is any more likely to flee before trial.  

He stays in jail for one reason only-because he is poor.” 

Supreme Court of India said that mason and millionaire should not be treated equally. If they were 

treated equally it is inherently illegal. So before fixing amount of bail, economic condition of 

person must be considered. According to section 440 amount of bond shall be fixed with due regard 

to the circumstances of the case and shall not be excessive.  

(5) Meaning of “We the people of India..(BBBC Patna” - Preamble of the Constitution of India 

deals, “We the people of India..” It means all Indian whether they are rich or poor. It also includes 

the butcher, the baker, the bonded labour, the candlestick maker, and  pavement dweller etc. 

Supreme Court mandate the magistrate to release the petitioner on his own bond in a sum of Rs. 

1,000. 

(6) Geographic allergy- The magistrate has demanded sureties from his own district. The 

Magistrate rejected surety on the ground that his brother and assets of brother were in another 

district. This was discrimination on district wise. Geographic allergy at the judicial level makes 

mockery of equal protection of the laws within the territory of India. India is one and not a 

conglomeration of districts. One district is not apart from another district.  

What is a Malayalee, Kannadiga, Tamil or Telugu to do if arrested for alleged misappropriation or 

theft or criminal trespass in Bastar, Port Blair, Pahalgam or Chandni Chowk? He cannot have 

sureties owning properties in these distant places. He may not know any one there and might have 

come in a batch or to seek a job or in a morcha. Judicial disruption of Indian unity is surest achieved 

by such provincial allergies. What law prescribes surety is from outside or non-regional language 

applications? What law prescribes the geographical discrimination implicit in asking for sureties 

from the court district? This tendency takes many forms, sometimes, geographic, sometimes 

linguistic, sometimes legalistic. Article 14 protects all Indians qua Indian, within the territory of 

India.  

On the basis of language and region discrimination should not be done. Otherwise, an adivasi will 

be unfree in free India, and likewise many other minorities. 

In this case Moti Ram was released without surety. He was released on his bond. 
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(6) History of Bail – The concept of bail has a long history briefly set out in the publication on 

Programme in Criminal Justice Reform’. Early time bails were given to make free untried 

prisoners from disease-ridden jails while they were waiting for the delayed trials conducted by 

travelling justices. Prisoners were bailed, or delivered, to reputable third parties of their own 

choosing who accepted responsibility for assuring their appearance at trial. If the accused did not 

appear, his bailor would stand trial in his place. 

 Eventually it became the practice for property owners who accepted responsibility for accused 

persons to forfeit money when their charges failed to appear for trial. From this grew the modern 

practice of posting a money bond through a commercial bondsman who receives a cash premium 

for his service, and usually demands some collateral as well. In the event of non-appearance the 

bond is forfeited, after a grace period of a number of days during which the bondsman may produce 

the accused in court. 

(7) Suggestion to Parliament - It was said that our country is socialist republic and social justice 

is its hall mark. It was suggested to Parliament to amend the law and to substitute monetary 

superstition by family ties, roots in the community, membership of stable organization.  

(8) Meaning of Bail – ‘Bail’ has not been defined under any statutory law. This word has been 

defined in several dictionaries. These are following- 

 (I) Webster’s Third Year International Dictionary: - Bail means, “The process by which a person 

is released from custody.” 

(II) Encyclopaedia Britannica - Bail, procedure by which a judge or magistrate sets at liberty one 

who has been arrested or imprisoned, upon receipt of security to ensure the released prisoner’s 

later appearance in court for further proceedings. 

(III)This Case (Moti Ram case) ‘Bail’ includes personal bond with or without surety - In this case 

Supreme Court extended the meaning of bail. Supreme Court after interpreting section 389 and 

sections 436 & 437 found that there were a lot of anomalies. The Court found that convicted person 

can be released on bail only on his bond during appeal while pre-trial or under trial prisoner can 

be released only after arranging surety. Bearing in mind the need for liberal interpretation in areas 

of social justice, individual freedom and indigents’ rights, Supreme Court hold that bail covers 

both-release on one’s own bond, with or without sureties. 

 

   Vaman Narian Ghiya vs. State of Rajasthan (Dec.12, 2008) 

Etymologically, the ‘Bail’ word is derived from an old French verb ‘bailer’ which means ‘to give’ 

or ‘to deliver’, although another view is that its derivation is from the Latin term baiulare, meaning 

‘to bear a burden’. The dictionary meaning of the expression ‘bail’ denotes a security for 

appearance of a prisoner for his release.  

Bail may be regarded as a mechanism whereby the State devolutes upon the community the 

function of securing the presence of the prisoners, and at the same time involves participation of 

the community in administration of justice.  

Gurcharan Singh and Ors. v.  State  (Delhi Admn.) Dec.6, 1977 

(Security of Sanjay Gandhi and Sunder (Dacoit) Murder Case) 
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Facts of Case 

Sunder who was notorious dacoit was most wanted criminal in several offences. By May, 1976 

Sunder became a security risk for Mr. Sanjay Gandhi. It appears Sunder was arrested at Jaipur on 

August 31, 1976 and was in police custody in Delhi between November 2, 1976 and November 

26, 1976 under the orders of the Court of the Additional Chief Metropolitan Magistrate, 

Shahdara, Delhi. 

It is alleged that the appellants ranging from the Deputy Inspector General of Police and the 

Superintendent of Police at the top down to some police constables were a party to a criminal 

conspiracy to kill Sunder and caused his death by drowning him in the Yamuna in pursuance of 

the conspiracy. According to the prosecution, the alleged murder took place on the night of 

November 24, 1976. During inquiry several eye witnesses also supported the case. There 

statements were also recorded under section 164 on oath. 

In March 1977 Janata Party came into power. On June 10, 1977 FIR was registered against some 

Delhi Police Personnel. Several police officers were arrested. 

 Magistrate - Magistrate declined bail to arrested police officers under section 437. They 

approached to Court of Session. 

 Court of Session – Court of Session granted bail under section 439(1). 

 Submission of Charge sheet – Charge-sheet for committing offence under section 120B 

r/w 302 was submitted against accused that were on bail. 

 High Court – The Delhi Administration moved the High Court under Section 439(2), Cr. 

P.C. against the orders of the learned Sessions Judge for cancellation of the bail. On 

September 19, 1977 the High Court set aside the orders of the Sessions Judge and the bail 

bonds furnished by the appellants were cancelled and they were ordered to be taken into 

custody forthwith.  

 Supreme Court – Appellants filed SLP before Supreme Court against cancellation order 

of bail by High Court. Supreme Court did not interfere in the judgment of High Court. This 

Court did not give any remedy to Gurcharan Singh and others. SLP was rejected. 

Supreme Court discussed following important points - 

(1) Production before Magistrate – After initial (First) arrest accused is produced before 

Magistrate rather than before Court of Session or High Court. 

(2) Revision and Bail - Under Section 397, Cr.P.C., the High Court and the Sessions Judge have 

the concurrent powers of revision, it is expressly provided under sub-section (3) of that section 

that when an application under that section has been made by any person to the High Court or to 

the Sessions Judge, no further application by the same person shall be entertained by the other of 

them.  
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Revision  

 

Section 397 

 

 

High Court          Court of Session 

 

(3) Section 439 - The High Court has undoubtedly jurisdiction to entertain the application under 

Section 439(2), Cr.P.C for cancellation of bail notwithstanding that the Sessions Judge had earlier 

admitted the appellants to bail. 

(4) Section 436- Section 436 (2) is an exception of Section 436(1). 

(5) Section 437 Restriction on Power of Officer in charge of Police Station and Magistrate – 

The first category relates to offences punishable with death or imprisonment for life and the rest 

are all other non-bailable offences. With regard to the first category, Section 437(1), Cr.P.C 

imposes a bar to grant of bail by the Court or the officer in charge of a police station to a person 

accused of or suspected of the commission of an offence punishable with death or imprisonment 

for life, if there appear reasonable grounds for believing that he has been so guilty. 

(6) Bail by Officer in charge of Police – 

Even the officer in-charge of the police station may, by recording his reasons in writing, release a 

person accused of or suspected of the commission of any non-bailable offence provided there are 

no reasonable grounds for believing that the accused has committed a non-bailable offence 

punishable with death sentence or life imprisonment. 

(7) Speedy trial and Section 437(6) - This provision is intended to speed up trial without 

unnecessarily detaining a person as an under trial prisoner, unless for reasons to be recorded in 

writing, the Magistrate otherwise directs. 

(8) Section 437 excludes High Court and Session Court. 

(9)Comparison between power of Magistrate (Section 437) and High Court or Court of 

Session (Section 437) -  Unlike under Section 437(1) there is no ban imposed under Section 

439(1), Cr.P.C against granting of bail by the High Court or the Court of Session to persons 

accused of an offence punishable with death or imprisonment for life.  

It is, however, legitimate to suppose that the High Court or the Court of Session will be approached 

by an accused only after he has failed before the Magistrate and after the investigation has 

progressed throwing light on the evidence and circumstances implicating the accused. Even so, 

the High Court or the Court of Session will have to exercise its judicial discretion in considering 

the question of granting of bail under Section 439(1), Cr.P.C. of the Code.  

(10) Common in section 437 and 439 in granting or cancelling of bail – There are following 

facts must be considered at the time of granting bail under sections 437 and 439 - 

 nature and gravity of the circumstances in which the offence is committed;  

 the position and the status of the accused with reference to the victim and the witnesses;  

 the likelihood, of the accused fleeing from justice;  
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 the likelihood, of repeating the offence;  

 the likelihood, of jeopardizing his own life being faced with a grim prospect of possible 

conviction in the case; 

 the likelihood,  of tampering with prosecution witnesses;   

 the history of the case as well as of its investigation and  

 other relevant grounds which, in view of so many valuable factors, cannot be exhaustively 

set out. 

Supreme Court said, “We may repeat the two paramount considerations, viz.  

 likelihood of the accused fleeing from justice and  

 his tampering with prosecution evidence relate to ensuring a fair trial of the case in a 

Court of Justice. 

 It is essential that due and proper weight should be bestowed on these two factors apart from 

others.” 

(11) Ratio of The State v. Captain Jagjit Singh (1962) - Supreme Court in the Captain Jagjit 

Singh (1962) while setting aside the order of the High Court granting bail, made certain general 

observations with regard to the principles that should govern in granting bail in a non-bailable case 

as follows: “It (the High Court) should then have taken into account the various considerations, 

such as- 

 nature and seriousness of the offence, 

 the character of the evidence,  

 circumstances which are peculiar to the accused,  

 a reasonable possibility of the presence of the accused not being secured at the trial, 

 reasonable apprehension of witnesses being tampered with, 

 the larger interests of the public or the State, and similar other considerations, which arise 

when a Court is asked for bail in a non-bailable offence.  

It is true that under Section 498 (Section 439 of new Code, 1973) of the Code of Criminal 

Procedure, the powers of the High Court in the matter of granting bail are very wide; even so where 

the offence is non-bailable, various considerations such as those indicated above have to be taken 

into account before bail is granted, in a non-bailable offence.” 

Supreme Court accepted the ratio of Caption Jagjit Singh Case (1962) and said that the above 

observations equally apply to a case under Section 439 of the new Code and the legal position is 

not different under the new Code. 

(12) Section 439(2) - High Court v. Court of Session -  

Under Section 439(2) of the new Code a High Court may commit a person released on bail under 

Chapter XXXIII by any Court including the Court of Session to custody, if it thinks appropriate to 

do so.  

It must, however, be made clear that a Court of Session cannot cancel a bail which has already 

been granted by the High Court unless new circumstances arise during the progress of the trial 

after an accused person has been admitted to bail by the High Court.  
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If, however, a Court of Session had admitted an accused person to bail, the State has two options. 

It may move the Sessions Judge if certain new circumstances have arisen which were not earlier 

known to the State and necessarily, therefore, to that Court. The State may as well approach the 

High Court being the superior Court under Section 439(2) to commit the accused to custody. 

When, however, the State is aggrieved by the order of the Sessions Judge granting bail and there 

are no new circumstances that leave copied up except those already existed, it is futile for the State 

to move the Sessions Judge again and it is competent in law to move the High Court for 

cancellation of the bail. This position follows from the subordinate position of the Court of Session 

vis-a- vis the High Court. 

Under section 439(2) High Court may cancel the bail  

 

 Conclusion – Supreme Court said that the High Court has correctly appreciated the entire position 

and the Sessions Judge did not at the stage the case was before him. Supreme Court denied 

interfering in the order of High Court and SLP was rejected. 

 

 

State (Delhi Administration) v. Sanjay Gandhi  

(May 5, 1978) (Kissa Kursi Ka) 

(Chief Justice Y.V. Chandrachud)  

 

 

                                                          FACTS OF CASE  

 

Mr. Amrit produced a film ‘Kissa Kursi Ka’. In this movie power misused by Mrs. Indira Gandhi 

and Sanjay Gandhi was portrayed. Board of Censors declined to give certificate for screening in 

Cinema Hall. He filed writ petition in Supreme Court for mandamus. On October 29, 1975, a 

direction was given by the Court that the film be screened on November 17 to enable the Judges 

to see whether the censorship certificate was refused rightly. At that time Mr. Vidya Charan Shukla 

was Minister for information and Broadcasting. He along with Mr. Sanjay Gandhi hatched a 

conspiracy to destroy spools of film ‘Kissa Kursi Ka’ before 17 November, 1975.  

In pursuance of that conspiracy, 13 steel trunks containing 150 spools of the film were brought 

under special escort from Bombay to Delhi at the behest of Shri. Shukla. The consignment reached 

the New Delhi Railway Station on November 10, 1975. They destroyed in Gurgaon premises of 

the Maruti Limited. They informed the Court that spools of film ‘Kissa Kursi Ka’ mixed with 

spools of other movies during International Film Festival. So it was not possible to produce before 

the Court.  

After emergency (June 25, 1975 – March 21, 1977) CBI started investigation. CBI got burnt and 

destroyed material of film in the factory premises. R. B. Khedkar, a Security Officer of the Maruti 

Limited and his assistant, Kanwar Singh Yadav, who was the Security Supervisor of the company, 

were arrested on the very day of the raid. R. B. Khedkar and Kanwar Singh Yadav made confession 
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and became approver. They were granted pardon under Section 306 of the Code of Criminal 

Procedure on July 14, 1977. Respondent had already taken anticipatory bail from Delhi High 

Court. 

Charge-sheet was filed by the C.B.I. in the Court of the Chief Metropolitan Magistrate citing 138 

witnesses for proving charges under   Section 120B r/w Section 409, 435 and 201.  

February 14, 1978 was fixed for hearing the case. But on 13 February written complaint was given 

to CBI regarding repeated call of respondent regarding meeting with respondent. During 

examination of Mr. Yadav on 21 February he became hostile. He also denied from his confession. 

After collecting evidences against respondents, CBI filed application for cancellation of bail of 

respondents in Delhi High Court on February 27, 1978. SLP was filed in Supreme Court. 

 

Supreme Court discussed following important points – 

  

(1) Rejection of bail vs. Cancellation of Bail – Both is different things.  

Rejection of bail when bail is applied for is one thing and cancellation of bail already granted is 

quite another. It is easier to reject a bail application in a non-bailable case than to cancel a bail 

granted in such a case. 

Cancellation of bail necessarily involves the review of a decision already made and can by and 

large be permitted only if, by reason of supervening circumstances, it would be no longer 

conducive to a fair trial to allow the accused to retain his freedom during the trial. 

(2) Hostile witness is not sufficient for cancelling the bail - The fact that prosecution witnesses 

have turned hostile cannot by itself justify the inference that the accused has won them over. A 

brother, a sister or a parent who has seen the commission of crime, may resile in the Court from a 

statement recorded during the course of investigation. That happens instinctively, out of natural 

love and affection, not out of persuasion by the accused. The witness has a stake in the innocence 

of the accused and tries therefore to save him from the guilt. Likewise, an employee may, out of a 

sense of gratitude, oblige the employer by uttering an untruth without pressure or persuasion. 

 In other words, the objective fact that witnesses have turned hostile must be shown to bear a causal 

connection with the subjective involvement therein of the respondent.  

Without such proof, a bail once granted cannot be cancelled on the off chance or on the supposition 

that witnesses have been won over by the accused. 

(3) Burden of proof for cancellation of bail – What is burden of proof for cancellation of bail? In 

incidental matters of criminal law there is no need to be proved beyond reasonable doubt. For 

example sections 83, 100,164of Cr.P.C. and section 27 of Indian Evidence Act. In cases where the 

statute raises a presumption of guilt as, for example, the Prevention of Corruption Act, the accused 

is entitled to rebut that presumption by proving his defence by a balance of probabilities. For 

cancellation of bail, balance of probabilities are sufficient. 

 Whether an accused is absconding and therefore his property can be attached under section 

83 of the Criminal Procedure Code,  
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 whether a search of person of premises was taken as required by the provisions of section 

100 of the Code,  

 whether a confession is recorded in strict accordance with the requirements of section 164 

of the Code witnesses have turned hostile because they are won over by the accused and 

 whether a fact was discovered in consequence of information received from an accused as 

required by section  27 of the Evidence Act  

 Whether in cases where the statute raises a presumption of guilt as, for example, the 

Prevention of Corruption Act, the accused is entitled to rebut that presumption by proving 

his defence by a balance of probabilities 

 Whether accused has misused his liberty and there is a reasonable apprehension that he 

will interfere with the course of justice 

 Whether the accused has attempted to tamper or has tampered with its witnesses by 

misusing his liberty on bail. 

are all matters which fall peculiarly within the ordinary sweep of criminal trials. But these matters 

can be proved by preponderance of probabilities. 

(4) Gurcharan Singh & Ors vs State (Delhi Administration) (Dec.6, 1977)  - Supreme Court 

observed that at the stage of cancellation of bail  the only question which the Court had to consider 

whether “there was prima facie case made out, as alleged, on the statements of the witnesses and 

on other materials”, that “there was a likelihood of the appellants tampering with the prosecution 

witnesses”.  

(5) Conclusion – In this case Supreme Court found that there were reasonable grounds to believe 

that there was attempted to temper the witnesses. So order of anticipatory bail was modified. Bail 

was cancelled. Consequently Mr. Sanjay Gandhi and Mr. Shukla were arrested.  

 

 Sanjay Chandra v. Central Bureau of Investigation (2G Spectrum Scam Case) (Nov.2011) 

 

Facts of case -The allegations against accused Sanjay Chandra are that he entered into criminal 

conspiracy with accused A. Raja, R.K.Chandolia and other accused persons during September 

2009 to get UAS licence for providing telecom services to otherwise an ineligible company to get 

UAS licences. He, as Managing Director of M/s Unitech Wireless (Tamil Nadu) Limited, was 

looking after the business of telecom through 8 group companies of Unitech Limited. The first-

come-first- served procedure of allocation of UAS Licences and spectrum was manipulated by the 

accused persons. 

The appellants are facing trial in respect of the offences under Sections 420-B, 468, 471 and 109 

of Indian Penal Code and Section 13(2) read 2 with 13(i)(d) of Prevention of Corruption Act, 1988. 

The punishment of the offence is punishment for a term which may extend to seven years. The 

offences alleged are economic offences which has resulted in loss to the State exchequer. In this 

case bail applications of Vinod Goenka, Gautam Doshi, Surendra Pipara and Hari Nair were also 

involved. 

The Special Judge, CBI, New Delhi  
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 The Special Judge, CBI, New Delhi, rejected Bail applications filed by the appellants by his order 

dated 20.04.2011.  

High Court  

The appellants moved the High Court by filing applications under Section 439 of the Code of 

Criminal Procedure. Single Judge of Delhi High Court rejected bail applications on May 23, 2011. 

They reached Supreme Court. 

Supreme Court  

 After denial of bail by High Court, they reached to Supreme Court through ‘Special Leave 

Petition” (SLP). Supreme Court granted bail. In this case Supreme Court observed following 

important points- 

 

(1) Seriousness of the charge and the severity of the punishment should be considered for bail- 

It is, no doubt, true that the nature of the charge may be relevant, but at the same time, the 

punishment to which the party may be liable, if convicted, also bears upon the issue. Therefore, in 

determining whether to grant bail, both the seriousness of the charge and the severity of the 

punishment should be taken into consideration.  

(2) Sentiments of Public and bail - Right to bail is not to be denied merely because of the 

sentiments of the community against the accused.  

(3) Purpose of bail - The primary purposes of bail in a criminal case are to relieve the accused of 

imprisonment, to relieve the State of the burden of keeping him, pending the trial, and at the same 

time, to keep the accused constructively in the custody of the Court, whether before or after 

conviction, to assure that he will submit to the jurisdiction of the Court and be in attendance thereon 

whenever his presence is required. 

(4) Object of bail - the object of bail is to secure the appearance of the accused person at his trial 

by reasonable amount of bail. The object of bail is neither punitive nor preventative. Deprivation 

of liberty must be considered a punishment, unless it can be required to ensure that an accused 

person will stand his trial when called upon. 

(5) Use of discretionary power - The provisions of Cr.P.C. confer discretionary jurisdiction on 

Criminal Courts to grant bail to accused pending trial or in appeal against convictions, since the 

jurisdiction is discretionary, it has to be exercised with great care and caution by balancing valuable 

right of liberty of an individual and the interest of the society in general. 

(6) In Gurcharan Singh v. State (Delhi Admn.), (1978) 

In other non-bailable cases the Court will exercise its judicial discretion in favour of granting bail 

subject to subsection (3) of Section 437 CrPC if it deems necessary to act under it. Unless 

exceptional circumstances are brought to the notice of the Court which may defeat proper 

investigation and a fair trial, the Court will not decline to grant bail to a person who is not accused 

of an offence punishable with death or imprisonment for life. 

(7) Moti Ram Case – Effect of non-granting of bail was discussed. 

(8) Vaman Narain Ghiya v. State of Rajasthan, (2009) – Etymology of bail was discussed. 
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Conclusion – Supreme Court passed an order that the appellants be released on bail on their 

executing a bond with two solvent sureties, each in a sum of 5 lakhs to the satisfaction of the 

Special Judge, CBI, New Delhi. There were released subject to certain other conditions. 

 

 

Balchand Jain v. State of Madhya Pradesh (1976) 

Question - What is ‘Anticipatory Bail’? 

Answer- In the case of  Balchand Jain v. State of M.P.102 though the expression “anticipatory bail” 

has not been defined in the Code Anticipatory bail” means “bail in anticipation of arrest”. It is 

misnomer. Word ‘Anticipatory Bail’ has been used in section 438 (1). 

  

The term ‘anticipatory bail’ is a misnomer. Justice Bhagwati, observed, “This power of granting 

‘anticipatory bail'’ is somewhat extraordinary in character and it is only in exceptional cases where 

it appears that a person might be falsely implicated, or a frivolous case might be launched against 

him, or there are reasonable grounds for holding that a person accused of an offence is not likely 

to abscond or otherwise misuse his liberty while on bail that such power is to be exercised.” 

 

 

 

Shri Gurbaksh Singh Sibbia and others v. State of Punjab (1980) (Constitution Bench) 

 

 

Facts of Case -Shri Gurbaksh Singh Sibbia, was a Minister of Irrigation and Power in the Congress 

Ministry of the Government of Punjab. Grave allegations of political corruption were made against 

him and others whereupon, applications were filed in the High Court of Punjab and Haryana under 

Section 438, praying that the appellants be directed to be released on bail, in the event of their 

arrest on the aforesaid charges. Full Bench, which by its judgment dated September 13, 1977 

dismissed application for anticipatory bail. 

SLP was filed in Supreme Court. Main function of Supreme Court was to make balance between 

right to liberty and investigating power of investigating authority. 

In this case Supreme Court discussed following important points –  

(1) Code of Criminal Procedure, 1898- The Code of Criminal Procedure, 1898 did not contain 

any specific provision corresponding to the present Section 438.There was no provision regarding 

granting of anticipatory bail. 

(2) 41st Report of LCI and Object - The Law Commission of India, in its 41st Report dated 

September 24, 1969 pointed out the necessity of introducing a provision in the Code enabling the 

High Court and the Court of Session to grant “anticipatory bail”. The Law Commission of India 

observed, “The suggestion for directing the release of a person on bail prior to his arrest 

                                                           
102 (1976) 4 SCC 572. 
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(commonly known as “anticipatory bail”) was carefully considered by us. The necessity for 

granting anticipatory bail arises mainly because sometimes influential persons try to implicate their 

rivals in false cases for the purpose of disgracing them or for other purposes by getting them 

detained in jail for some days. In recent times, with the accentuation of political rivalry, this 

tendency is showing signs of steady increase. Apart from false cases, where there are reasonable 

grounds for holding that a person accused of an offence is not likely to abscond, or otherwise 

misuse his liberty while on bail, there seems no justification to require him first to submit to 

custody, remain in prison for some days and then apply for bail.” 

(3) 48th Report of LCI, 1972- LCI in its 48th Report suggested that some safeguard should be 

adopted to prevent misuse of provisions regarding anticipatory bail. For example  

 the initial order should only be an interim one,  

 the final order should be made only after notice to the Public Prosecutor,  

 notice of interim order and final orders must also be given to Superintendent of Police 

forthwith, 

 recording of reasons and  

 such a direction must be issued only in the interest of justice. 

(4) Anticipatory bail in Cr.P.C.1973 - The facility which Section 438 affords is generally referred 

to as ‘anticipatory bail’, an expression which was used by the Law Commission in the 41st Report. 

Neither the section nor its marginal note so describes it but the expression ‘anticipatory bail’ is a 

convenient mode of conveying that it is possible to apply for bail in anticipation of arrest. 

(5) Meaning of bail- Bail is basically release from restraint, more particularly, release from the 

custody of the police. 

(6) Distinction between Ordinary bail and Anticipatory bail - 

The distinction between an ordinary order of bail and an order of anticipatory bail is that whereas 

the former is granted after arrest and therefore means release from the custody of the police, the 

latter is granted in anticipation of arrest and is therefore effective at the very moment of arrest. 

Police custody is an inevitable concomitant of arrest for non-bailable offences.  

A direction under Section 438 is intended to confer conditional immunity from this 'touch' or 

confinement as it in section 46 of Cr.P.C. .  

In other words, unlike a post-arrest order of bail, it is a pre-arrest legal process which directs that 

if the person in whose favour it is issued is thereafter arrested on the accusation in respect of which 

the direction is issued, he shall be released on bail.  

(7) Distinction between 437 and section 438 – 

Section 437 applies only after a person, who is alleged to have committed a non-bailable offence, 

is arrested or detained without warrant or appears or is brought before a court.  

Section 438 applies before the arrest is made and, in fact, one of the pre-conditions of its 

application is that the person, who applies for relief under it, must be able to show that he has 

reason to believe that “he may be arrested”, which plainly means that he is not yet arrested.  

The nexus which this distinction bears with the grant or refusal of bail is that in cases falling under 

Section 437, there is some concrete data on the basis of which it is possible to show that there 
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appear to be reasonable grounds for believing that the applicant has been guilty of an offence 

punishable with death or imprisonment for life. 

 

 In case falling under Section 438 that stage is still to arrive and, in the generality of cases 

thereunder, it would be premature and indeed difficult to predicate that there are or are not 

reasonable grounds for so believing. 

Section 438 is much more wider than to section 437. Conditions of section 437 cannot be 

transplanted into section 438. The expression “if it thinks fit”, which occurs in Section 438(1) in 

relation to the power of the High Court or the Court of Session, is conspicuously absent in Section 

437(1).  

(8) Reason to believe -The use of the expression ‘reason to believe’ shows that the belief that the 

applicant may be so arrested must be founded on reasonable grounds. Mere fear is not belief, for 

which reason it is not enough for the applicant to show that he has some sort of a vague 

apprehension that some one is going to make an accusation against him, in pursuance of which he 

may be arrested. The grounds on which the belief of the applicant is based that he may be arrested 

for a non-bailable offence, must be capable of being examined by the court objectively, because it 

is then alone that the court can determine whether the applicant has reason to believe that he may 

be so arrested. Section 438(1) therefore, cannot be invoked on the basis of vague and general 

allegations, as if to arm oneself in perpetuity against a possible arrest. Otherwise, the number of 

application for anticipatory bail will be as large as, at any rate, the adult populace. Anticipatory 

bail is a device to secure the individual's liberty; it is neither a passport to the commission of 

crimes nor a shield against any or all kinds of accusations, likely or unlikely. 

(9) FIR and Anticipatory bail -The filing of a first information report is not a condition precedent 

to the exercise of the power under Section 438. The imminence of a likely arrest founded on a 

reasonable belief can be shown to exist even if an FIR is not yet filed.   

Anticipatory bail can be granted even after an FIR is filed, so long as the applicant has not been 

arrested. 

(10) After arrest and anticipatory bail - The provisions of Section 438 cannot be invoked after 

the arrest of the accused. After arrest, the accused must seek his remedy under Section 437 or 

Section 439 of the Code, if he wants to be released on bail in respect of the offence or offences for 

which he is arrested. 

(11) ‘Blanket order’ of anticipatory bail – ‘Blanket order’ of anticipatory bail should not generally 

be passed. This flows from the very language of the section which, as discussed above, requires 

the applicant to show that he has “reason to believe” that he may be arrested.  

A belief can be said to be founded on reasonable grounds only if there is something tangible to 

go by on the basis of which it can be said that the applicant's apprehension that he may be 

arrested is genuine. That is why, normally, a direction should not issue under Section 438(1) to 

the effect that the applicant shall be released on bail “whenever arrested for whichever offence 

whatsoever”. That is what is meant by a 'blanket order' of anticipatory bail, an order which serves 

as a blanket to cover or protect any and every kind of allegedly unlawful activity, in fact any 
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eventuality, likely or unlikely regarding which, no concrete information can possibly be had. The 

rationale of a direction under Section 438(1) is the belief of the applicant founded on reasonable 

grounds that he may be arrested for a non-bailable offence. It is unrealistic to expect the applicant 

to draw up his application with the meticulousness of a pleading in a civil case and such is not 

requirement of the section. But specific events and facts must be disclosed by the applicant in order 

to enable the court to judge of the reasonableness of his belief, the existence of which is the sine 

qua non of the exercise of power conferred by the section. 

(12) Consideration – There are following facts must be considered before granting anticipatory 

bail – 

 Purpose of accusation must be considered. If motive is to injure and humiliate the applicant 

by having him arrested rather than furthering the ends of justice, bail should be given. 

 Antecedents of the accused must be considered. After observing the antecedents of 

accused, it is likely that he will flee from justice, he must not be granted bail. It should not 

be presume that the poor will flee from justice and the rich will not flee from justice. 

 The nature and seriousness of the proposed charges,  

 the context of the events likely to lead to the making of the charges,  

 a reasonable possibility of the applicant’s presence not being secured at the trial,  

 a reasonable apprehension that witnesses will be tampered with and 

 the larger interests of the public or the State 

 are some of the considerations which the court has to keep in mind while deciding an application 

for anticipatory bail. 

(14) Presumption about rich and poor regarding flee from justice - In the evaluation of the 

consideration whether the applicant is likely to abscond, there can be no presumption that the 

wealthy and the mighty will submit themselves to trial and that the humble and the poor will run 

away from the course of justice, any more than there can be a presumption that the former are not 

likely to commit a crime and the latter are more likely to commit it. 

 

 (13) Decision -The judgment of the Full Bench of the Punjab and Haryana High Court, which was 

treated as the main case under appeal is substantially set aside. 

 

 

Summary of Shri Gurbaksh Singh Sibbia and others v. State of Punjab  

 

In the case of Siddharam Satlingappa Mhetre Case Supreme Court again quoted Sibbia case and 

said that there are following scope of Section 438 laid down by Constitutional Bench in Sibbia 

Case – 

 (a)Section 438(1) is to be interpreted in light of Article 21 of the Constitution of India. 

 (b) Filing of FIR is not a condition precedent to exercise of power under Section 438. 

 (c) Order under Section 438 would not affect the right of police to conduct investigation. 

 (d) Conditions mentioned in Section 437 cannot be read into Section 438. 
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 (e) Although the power to release on anticipatory bail can be described as of an 

“extraordinary” character this would “not justify the conclusion that the power must be 

exercised in exceptional cases only.” Powers are discretionary to be exercised in light of 

the circumstances of each case. 

 (f) Initial order can be passed without notice to the Public Prosecutor. Thereafter, notice 

must be issued forthwith and question ought to be re- examined after hearing. Such ad 

interim order must conform to requirements of the section and suitable conditions should 

be imposed on the applicant. 

 

 

 

Duration or Life of ‘Anticipatory Bail’ 

 

This point has been discussed by Constitutional Bench of Supreme Court  in case of Sushila 

Aggarwal and others v. State (NCT of Delhi) and another (January 29, 2020).  

     

Sushila Aggarwal and others v. State (NCT of Delhi) and another (January 29, 2020) 

    (Constitutional Bench) 

Abstract – In this Case Constitutional Bench of Supreme Court discussed several cases relating 

to anticipatory bail to decided life/ duration of ‘Anticipatory Bail’. Especially Gurubaksh Singh 

Sibbia Case (1980), Salauddin Abdulsamad Shaikh Case (1995) and Siddharam Satlingappa 

Mhetre (2010). 

Reason of Conflicting opinion  

 

In case of Gurubaksh Singh Sibbia v. State of Punjab (1980) Constitutional Bench said, “The 

normal rule should be not to limit the operation of the order in relation to a period of time”. It 

was followed till Salauddin Abdulsamad Shaikh v. State of Maharashtra103. It was stated in 

Salauddin Case that grant of anticipatory bail should not mean that the regular court, which is 

to try the offender, would be “bypassed”. Supreme Court fixed the outer date for the continuance 

of the bail and further directed that the petitioner, upon expiry, should move the regular court of 

bail. It means ‘Anticipatory bail’ is for limited period. Generally this judgment was followed till 

Siddharam Satlingappa Mhetre v. State of Maharashtra (2010).104 In this case it was observed that 

life of anticipatory bail cannot be curtailed. Constitutional Bench of Supreme Court in the case of 

Sushila Aggarwal and others v. State (NCT of Delhi) and another (January 29, 2020) settled this 

controversy. In this case Supreme Court said that ruling of Sibbia Case must be followed. 

Salauddin Case( 1995) and Siddharam Case (2010) are of extreme views which cannot be 

accepted.  

 

                                                           
103 (1996) 1 SCC 667 
104 (2011) 1 SCC. 
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Gurubaksh Singh Sibbia v. State of Punjab ( April 9, 1980) 

                   (Constitutional Bench) 

Question - Should the operation of an order passed under Section 438(1) be limited in point of 

time?  

Answer – In this case Supreme Court observed, “Not necessarily.  

 The Court may, if there are reasons for doing so, limit the operation of the order to a short 

period until after the filing of an F.I.R. in respect of the matter covered by the order. The 

applicant may in such cases be directed to obtain an order of bail under Section 437 or 439 

of the Code within a reasonably short period after the filing of the F.I.R. as aforesaid. 

 But this need not be followed as an invariable rule. The normal rule should be not to limit 

the operation of the order in relation to a period of time. 

 

 

Crux –Generally there should not be anticipatory bail for limited period of time. But in special 

cases, anticipatory bail may be for limited period of time. 

 

Remarks The judgment in Sibbia was understood and no apprehensions were reflected about 

the duration of anticipatory bail orders, in the next decade and a half. While so, in Salauddin 

Abdulsamad Shaikh v. State of Maharashtra, (1995) for the first time, a discordant note appears 

to have been struck. 

 

Salauddin Abdulsamad Shaikh v. State of Maharashtra105 (December, 11, 1995) 

Question - Should the operation of an order passed under Section 438(1) be limited in point of 

time?  

Answer –Yes. 

Supreme Court observed, “Grant of anticipatory bail should not mean that the regular court, 

which is to try the offender, would be “bypassed”. 

This court fixed the outer date for the continuance of the bail and further directed that the petitioner, 

upon expiry, should move the regular court of bail. 

Reasoning of Decision - 

Supreme Court, “It must be realised that when the Court of Session or the High Court is granting 

anticipatory bail, it is granted at a stage when the investigation is incomplete and, therefore, it is 

not informed about the nature of evidence against the alleged offender. It is therefore, necessary 

that such anticipatory bail orders should be of a limited duration only and ordinarily on the expiry 

of that duration or extended duration the court granting anticipatory bail should leave it to the 

regular court to deal with the matter on an appreciation of evidence placed before it after the 

investigation has made progress or the charge-sheet is submitted”. 

                                                           
105 (1996) 1 SCC 667. 
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Crux – There should be limitation period. The order of the anticipatory bail has to be necessarily 

limited in time frame. 

 

Siddharam Satlingappa Mhetre106 v. State of Maharashtra (2011) 1 SCC 694 

 Question - Should the operation of an order passed under Section 438(1) be limited in point of 

time?  

Answer – No. 

Supreme Court observed, “To the extent it takes the view that the life of the order under Section 

438 Cr.P.C. cannot be curtailed. The validity of the restrictions imposed by the Apex Court, 

namely, that the accused released on anticipatory bail must submit himself to custody and only 

thereafter can apply for regular bail. This is contrary to the basic intention and spirit of section 

438 Cr.P.C. It is also contrary to Article 21 of the Constitution. The test of fairness and 

reasonableness is implicit under Article 21 of the Constitution of India. Directing the accused to 

surrender to custody after the limited period amounts to deprivation of his personal liberty which 

is fundamental right under Article 21”. 

Crux – There should be no limitation period. 

 

 

Sushila Aggarwal and others v. State (NCT of Delhi) and another (January 29, 2020) 

    (Constitutional Bench) 

 

Three Judges Bench was hearing the matter. But conflicting judgments were referred before the 

Bench. Conflicts have been aroused due to ratio of Salauddin Case & Siddharam Case. It was 

alleged that in both cases Sibbia Case was not properly interpreted.   So the Bench referred the 

matter to the Constitutional bench on 15th May, 2018.  Conflicting judgments were regarding life 

of anticipatory bail.  

The following questions are referred before the Constitutional Bench for consideration by a larger 

Bench: 

1. Seeking of Regular Bail - Whether the protection granted to a person under Section 438 

Cr.P.C. should be limited to a fixed period so as to enable the person to surrender before 

the Trial Court and seek regular bail. 

2. Effect of summons issued by Court - Whether the life of an anticipatory bail should end 

at the time and stage when the accused is summoned by the court.” 

 

Decision of Supreme Court  

CONCLUSIONS: 

In view of the concurring judgments of  

1. Justice M.R. Shah, 

2. Justice S.Ravindra Bhat, 

                                                           
106 Siddharam Satlingappa Mhetre was congress Party leader. 
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3. Justice Arun Mishra,  

4. Justice Indira Banerjee, and 

5. Justice Vineet Saran  

the following answers to the reference are set out: 

(1) Answer of First Question -   

 Supreme Court holds that the protection granted to a person under Section 438 Cr. P.C. 

should not invariably be limited to a fixed period; it should inure in favour of the accused 

without any restriction on time.  

 Normal conditions under Section 437 (3) read with Section 438 (2) should be imposed; if 

there are specific facts or features in regard to any offence, it is open for the court to impose 

any appropriate condition (including fixed nature of relief, or its being tied to an event) etc. 

(2) Answer of Second Question –  

 Supreme Court observed, “As regards the second question referred to this court, it is held 

that the life or duration of an anticipatory bail order does not end normally at the time and 

stage when the accused is summoned by the court, or when charges are framed, but can 

continue till the end of the trial.  

 Again, if there are any special or peculiar features necessitating the court to limit the tenure 

of anticipatory bail, it is open for it to do so”. 

                    Twelve Guidelines of regarding section 438, Cr.P.C.  

 

In this case Constitutional Bench of Supreme Court replied answers of two referred questions. 

Besides this point Supreme Court also lay down twelve important points which should be 

considered at the time of granting of anticipatory bail. These are following- 

 

 (1) Application of ‘Anticipatory Bail’ should be based on concrete facts - Consistent with the 

judgment in Shri Gurbaksh Singh Sibbia and others v. State of Punjab, when a person complains 

of apprehension of arrest and approaches for order, the application should be based on concrete 

facts (and not vague or general allegations) relatable to one or other specific offence. The 

application seeking anticipatory bail should contain bare essential facts relating to the offence, and 

why the applicant reasonably apprehends arrest, as well as his side of the story.  

These are essential for the court which should consider his application, to evaluate the threat or 

apprehension, its gravity or seriousness and the appropriateness of any condition that may have to 

be imposed.  

It is not essential that an application should be moved only after an FIR is filed; it can be moved 

earlier, so long as the facts are clear and there is reasonable basis for apprehending arrest. 

(2) Notice to the public prosecutor - It may be advisable for the court, which is approached with 

an application under Section 438, depending on the seriousness of the threat (of arrest) to issue 

notice to the public prosecutor and obtain facts, even while granting limited interim anticipatory 

bail. 

(3) Conditions limiting relief in terms of time etc.  - Nothing in Section 438 Cr. PC, compels or 

obliges courts to impose conditions limiting relief in terms of time, or upon filing of FIR, or 

recording of statement of any witness, by the police, during investigation or inquiry, etc.  
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While considering an application (for grant of anticipatory bail) the court has to consider the nature 

of the offence, the role of the person, the likelihood of his influencing the course of investigation, 

or tampering with evidence (including intimidating witnesses), likelihood of fleeing justice (such 

as leaving the country), etc. 

 

The courts would be justified and ought to impose conditions spelt out in Section 437 (3), Cr. PC 

[by virtue of Section 438 (2)]. The need to impose other restrictive conditions, would have to be 

judged on a case by case basis, and depending upon the materials produced by the state or the 

investigating agency. Such special or other restrictive conditions may be imposed if the case or 

cases warrant, but should not be imposed in a routine manner, in all cases. 

Likewise, conditions which limit the grant of anticipatory bail may be granted, if they are required 

in the facts of any case or cases; however, such limiting conditions may not be invariably imposed. 

(4) Consideration for granting bail - Courts ought to be generally guided by considerations such 

as the nature and gravity of the offences, the role attributed to the applicant, and the facts of the 

case, while considering whether to grant anticipatory bail, or refuse it. Whether to grant or not is 

a matter of discretion; equally whether and if so, what kind of special conditions are to be imposed 

(or not imposed) are dependent on facts of the case, and subject to the discretion of the court. 

(5) Duration of Anticipatory bail - Anticipatory bail granted can, depending on the conduct and 

behavior of the accused, continue after filing of the charge sheet till end of trial. 

(6) Anticipatory bail should not be “blanket” - An order of anticipatory bail should not be 

“blanket” in the sense that it should not enable the accused to commit further offences and claim 

relief of indefinite protection from arrest.  

It should be confined to the offence or incident, for which apprehension of arrest is sought, in 

relation to a specific incident. It cannot operate in respect of a future incident that involves 

commission of an offence. 

(7) Effect of ‘Anticipatory Bail’ on ‘Investigation’ -An order of anticipatory bail does not in any 

manner limit or restrict the rights or duties of the police or investigating agency, to investigate into 

the charges against the person who seeks and is granted pre-arrest bail. 

(8) ‘Deemed Custody’ is sufficient for section 27 of the Indian Evidence Act- The observations 

in Sibbia regarding “limited custody” or “deemed custody” to facilitate the requirements of the 

investigative authority, would be sufficient for the purpose of fulfilling the provisions of Section 

27, in the event of recovery of an article, or discovery of a fact, which is relatable to a statement 

made during such event (i.e deemed custody). In such event, there is no question (or necessity) of 

asking the accused to separately surrender and seek regular bail. In Sibbia Case Supreme Court 

had observed that “if and when the occasion arises, it may be possible for the prosecution to claim 

the benefit of Section 27 of the Evidence Act in regard to a discovery of facts made in pursuance 

of information supplied by a person released on bail by invoking the principle stated by this Court 

in State of U.P. v Deoman Upadhyaya (May 6, 1960)” 

(9) Cancellation of ‘Anticipatory Bail’ - It is open to the police or the investigating agency to 

move the court concerned, which grants anticipatory bail, for a direction under Section 439 (2) to 
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arrest the accused, in the event of violation of any term, such as absconding, non-cooperating 

during investigation, evasion, intimidation or inducement to witnesses with a view to influence 

outcome of the investigation or trial, etc. 

(10) The court referred to in para (9) above is the court which grants anticipatory bail, in the first 

instance, according to prevailing authorities. 

(11) Non-consideration of material facts or crucial circumstances  -The correctness of an order 

granting bail, can be considered by the appellate or superior court at the behest of the state or 

investigating agency, and set aside on the ground that the court granting it did not consider material 

facts or crucial circumstances.  This does not amount to “cancellation” in terms of Section 439 (2), 

Cr. P.C. 

(12) (i) Overruling of Siddharam Case -The observations in Siddharam Satlingappa Mhetre v. 

State of Maharashtra & Ors10757 (and other similar judgments) that no restrictive conditions at all 

can be imposed, while granting anticipatory bail are hereby overruled.  

 

(ii) Overruling of Salauddin Case & Others - The decision in Salauddin Abdulsamad Shaikh v. 

State of Maharashtra108(1996)vand subsequent decisions including K.L. Verma v. State &Anr. 

(1998); Sunita Devi v. State of Bihar & Anr (2005) ; Adri Dharan Das v.vState of West Bengal 

(2005); Nirmal Jeet Kaur v. State of M.P. & Anr. (2004); HDFC Bank Limited v. J.J. Mannan 

(2010; Satpal Singh v. the State of Punjab (2018)  and Naresh Kumar Yadav v. Ravindra 

Kumar(2008) which lay down such restrictive conditions, or terms limiting the grant of 

anticipatory bail, to a period of time are hereby overruled. 

 

DU LL.B Paper no.7935 (2015) Question 7 (b)  

 

A, an eminent politician, was alleged to have accepted money and favoured a particular company 

while awarding contract for mineral extraction from forest area. ‘A’, apprehending arrest, moves 

an application for anticipatory bail under section 438 Cr.P.C. Will he succeed?  

 

Answer – In this case it is not clear that whether ‘A’ was Member of Parliament or State 

Legislature at the time of awarding contract for mineral extraction from forest area. But he awarded 

the contract. Mineral extraction from forest area is subject matter of Government. So it can be 

presumed that at the time of awarding the contract, he was Member of Parliament. 

In this case ‘A’ who is an eminent politician may be charged under section 409 of IPC (Non-

bailable offence) and section 7 of Prevention of Corruption Act, 1988 (as amended in 2018) (Non-

bailable offence). In the case of P.V. Narsimha Rao v. State (Cbi/Spe) (April 17, 1998) Supreme 

Court observed that the Members of Parliament are public servant within the meaning of section 

2(c) (VIII) of Prevention of Corruption Act, 1988.  

 

                                                           
107 2011 (1) SCC 694 
108 (1996 (1) SCC 667) 
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There are following essential ingredient of section 438 of Cr.P.C.-  

(1) There must be reason to believe that he may be arrested 

(2) He may be arrested on an accusation of having committed a non-bailable offence. 

(3) Application for anticipatory bail must be made before arrest. 

(4) Application for anticipatory bail can be filed either in High Court or Court of Session. 

(5) That Court may, if it thinks fit, direct that in the event of such arrest, he shall be released on 

bail. 

(1) Reason to believe - In the case of Sri Gurbaksh Singh Sibbia vs. State of Punjab (1980) 

Supreme Court observed that ‘reason to believe’ must be founded on reasonable grounds. Mere 

fear is not believe. Fear must be based on some reasonable grounds which can be tested objectively. 

Anticipatory bail is a device to secure the individual’s liberty; it is neither a passport to the 

commission of crimes nor a shield against any or all kinds of accusations, likely or unlikely. 

Anticipatory bail is not blanket order. Law related to bail must be just, fair and reasonable. 

(2) Non-bailable offence - Apprehension regarding arrest under section 409 of IPC and section 7 

of Prevention of Corruption Act, 1988 is genuine. Punishment for an offence committed under 

section 409 is up-to life imprisonment. It is non-bailable offence. Offence under section 7 of 

Prevention of Corruption Act, 1988 is punishable with imprisonment for a term which shall not be 

less than three years but which may extend to seven years and shall also be liable to fine. 

(3) Application for anticipatory bail before arrest – Application for anticipatory bail must be 

made before arrest. Registration or non-registration of FIR is immaterial.   

(4) Application to High Court or Court of Session – High Court and Court of Session have 

concurrent power to grant anticipatory bail. 

(5) Effect of granting bail – Once anticipatory bail is granted, person in whose favour the bail has 

been granted shall be released at once after arrest. If a Magistrate taking cognizance of such offence 

decides that a warrant should be issued in the first instance against that person, he shall issue a 

bailable warrant. 

Solution of problem – From the above discussion it becomes clear that in this case ‘A’ is entitled 

for anticipatory bail. 

 

 

 

Paper no.7932 (2015) Question 2(b) –  

M, a former minister, pleads that he has been falsely implicated in case of receiving ‘kickbacks’. 

M, apprehending his arrest moves an application for anticipatory bail. Describe the factors which 

should be kept in mind while considering the application of M for anticipatory bail. 

Answer  

In the case of Sri Gurbaksh Singh Sibbia vs. State of Punjab (1980) Supreme Court observed that 

following facts must be considered at the time of granting of bail - 

There are following facts must be considered before granting anticipatory bail – 
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 Purpose of accusation must be considered. If motive is to injure and humiliate the applicant 

by having him arrested rather than furthering the ends of justice, bail should be given. 

 Antecedents of the accused must be considered. After observing the antecedents of 

accused, it is likely that he will flee from justice, he must not be granted bail. It should not 

be presume that the poor will flee from justice and the rich will not flee from justice. 

 The nature and seriousness of the proposed charges,  

 the context of the events likely to lead to the making of the charges,  

 a reasonable possibility of the applicant’s presence not being secured at the trial,  

 a reasonable apprehension that witnesses will be tampered with and 

 the larger interests of the public or the State 

 are some of the considerations which the court has to keep in mind while deciding an application 

for anticipatory bail. 

2017 Question 4  

What are the essential components of ‘anticipatory bail’ under section 438 of Cr.P.C.? Is it 

justiciable to read the conditions of section 437 of Cr.P.C. into section 438 while considering an 

application for anticipatory bail? Supply your answer with reason/reasons. 

     Answer 

Essential components of ‘anticipatory bail’ – There are following the essential components of 

‘anticipatory bail’ under section 438 – 

(1) There must be reason to believe that the person may be arrested 

(2) He may be arrested on an accusation of having committed a non-bailable offence. 

(3) Application for anticipatory bail must be made before arrest. 

(4) Application for anticipatory bail can be filed either in High Court or Court of Session. 

(5) That Court may, if it thinks fit, direct that in the event of such arrest, he shall be released on 

bail. 

(6) ‘Interim Order’ may be passed. 

(7) Final order of ‘Anticipatory bail’ shall be passed only after giving prior notice to 

Superintendent of Police and Public Prosecutor. 

(8) In case of rape or gang rape on women below the age of 16 or 12 years anticipatory bail is not 

allowed. 

 

Is it justiciable to read the conditions of section 437 of Cr.P.C. into section 438? 

Answer of this question has been discussed in several cases which are following – 

Balchand Jain v. State of Madhya Pradesh (1976)  

In the case of Balchand Jain v. State of Madhya Pradesh (1976) Supreme Court observed that 

anticipatory bail should not be granted in those cases when normal bail under section 437 cannot 

been granted. It means anticipatory bail can be granted only in those offences which are not 

covered by section 437. For example such person shall not be so released if there appear 

reasonable grounds for believing that he has been guilty of an offence punishable with death or 
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imprisonment for life. It means anticipatory bail cannot be granted if offence is punishable with 

death sentence or life imprisonment. 

Reason of decision- (1) As Section 438 immediately follows Section 437 which is the main 

provision for bail in respect of non-bailable offences, it is manifest that the conditions imposed by 

Section 437(1) are implicitly contained in Section 438 of the Code. Otherwise the result would be 

that a person who is accused of murder can get away under Section 438 by obtaining an order for 

anticipatory bail without the necessity of proving that there were reasonable grounds for believing 

that he was not guilty of offence punishable with death of imprisonment for life. Such a course 

would render the provisions of Section 437 nugatory and will give a free licence to the accused 

persons charged with non-bailable offences to get easy bail by approaching the court under Section 

438 and bypassing Section 437 of the Code. This, we feel could never have been the intention of 

the legislature.  

(2) Section 438 does not contain unguided or uncanalised power to pass an order for anticipatory 

bail; but such an order being of an exceptional type can only be passed if, apart  from the conditions 

mentioned in section there  is  a special case for passing the order.  The words ‘for a direction 

under this section’ and ‘Court may, if it thinks fit direct’ clearly show that the Court has to be 

guided by a large number of considerations, including those mentioned in section 437.  

 

 

Shri Gurbaksh Singh Sibbia vs. State of Punjab (P&H High Court)(1977) 

 

Power to grant anticipatory bail is not unguided or uncanalised but all the limitations 

imposed in the preceding Section 437, are implicit therein and must be read into Section 

438. The discretion under Section 438 cannot be exercised in regard to offences punishable 

with death or imprisonment for life unless, the court at the stage of granting anticipatory 

bail, is satisfied that such a charge appears to be false or groundless. 
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Shri Gurbaksh Singh Sibbia v. State of Punjab (Supreme Court) (1980) 

 

In the case of Shri Gurbaksh Singh Sibbia vs. State of Punjab Constitutional Bench of Supreme 

Court held that the conditions mentioned in Section 437 cannot be read into Section 438. 

Reason – There are following reasons of decision of Supreme Court  

 

(1) Express prohibition for non-granting bail under section 437 while section 438 is missing 

such condition - 

Under section 437(1) certain circumstance has been mentioned in which Officer in charge of police 

station or Court other than High Court or Court of Session have been clearly prohibited. For 

example if there is reasonable ground to believe that offence has been committed which punishable 

with death or imprisonment for life.  

Under section 438 Parliament has not mentioned such limitations on the power of High Court or 

Court of Session. Reason was that High Court and Court of Session have a lot of knowledge and 

experience in comparison to Officer in charge of police station or Magistrate. If there was any 

intention of Parliament to impose restrictions on the power of High Court or Court of Session, it 

was easier to clearly mention such conditions under section 438 as it was mentioned in section 

437. 

(2) Concrete data  to decide the nature of offence (s. 437) & concrete data  is missing (s. 438)  

 

Section 437 is applicable in case of post arrest procedure. For application of Section 437, there is 

some concrete data on the basis of which it is possible to show that there appear to be reasonable 

grounds for believing that the applicant has been guilty of an offence punishable with death or 

imprisonment for life.  

Section 438 deals pre arrest procedure. In case falling under Section 438 that stage is still to arrive 

and, in the generality of cases thereunder, it would be premature and indeed difficult to predicate 

that there are or are not reasonable grounds for so believing. The foundation of the belief spoken 

of in Section 437(1), by reason of which the court cannot release there applicant on bail is, 

normally, the credibility of the allegations contained in the first information report. In the majority 

of cases falling under Section 438, that data will be lacking for forming the requisite belief.  

(3)Wider discretionary power under section 438 than section 437 

Section 437 says that the Court “shall not” release if there appear reasonable grounds for believing 

that he has been guilty of an offence punishable with death or imprisonment for life. Section 438 

contains “Court may, if it thinks fit..”. It means the Courts have wider discretionary power.  

 

If at all the conditions mentioned in Section 437 are to be read into the provisions of Section 438, 

the transplantation shall have to be done without amputation.  

We see no valid reason for rewriting Section 438 with a view, not to expanding the scope and 

ambit of the discretion conferred on the High Court and the Court of Session but, for the purpose 

of limiting it.  
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Accordingly, Supreme Court did not endorse the view of the P&H High Court (Shri Gurbaksh 

Singh Sibbia vs. State of Punjab 1977) that anticipatory bail cannot be granted in respect of 

offences like criminal breach of trust for the mere reason that the punishment provided therefor is 

imprisonment for life.  

 

 

Previous Years Question Papers of Uttar Pradesh (J) (Mains) 

 

1983  

Q.6(c) -“The necessity for granting anticipatory bail arises mainly because sometimes influential 

person try to implicate their rivals in false cases for the purpose of disgracing them or other 

purposes for getting them detained in jail for some days….” 

In the light of the above observation discuss the provisions of the Cr.P.C. for the grant of 

anticipatory bail. 

Answer – Reason of introducing provisions of anticipatory bail has been discussed by 41st Report 

of Law Commission of India. It was said that sometimes influential person try to implicate their 

rivals in false cases for the purpose of disgracing them or other purposes for getting them detained 

in jail for some days. 

 I have already discussed crux of this question. So there is no need to repeat. 

 

1991 

Q. 9 (c) –CJM of Allahabad granted anticipatory bail to MLA as he was apprehending arrest in 

the murder case  and issued necessary directions. Examine the validity of the order.  

 

Answer – Under section 438 only High Court and Court of Session are authorised to grant 

anticipatory bail. Chief Judicial Magistrate is not authorised to grant anticipatory bail under section 

438 of Cr.P.C. 1973. So Order of CJM is invalid. 
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UNIT –V 
a. Cognizance of Offences b. Committal Proceedings c. Framing of Charges 

 

Krishna Murari Yadav 

        Assistant Professor,   

        LAW CENTRE -I, FOL,  

University of Delhi, Delhi 

Contact no. -7985255882 

Krishnamurari576@gmail.com 

 

Previous Years Question Papers of LL.B, Faculty of Law, University of Delhi, Delhi 

 

Paper no.7932 (2015) 

Question 7 (a) - Explain ‘taking cognizance of an offence by a Magistrate’. When and how a 

Magistrate takes cognizance of an offence.  

Question 7 (b) - What is meant by ‘framing of charge’? Explain the contents of a charge. What is 

the effect of ‘Error in Framing Charge’? 

 

2017 

‘M’ a First Class Judicial Magistrate took the cognizance on Police Report under section 190(1)(b) 

of the Cr.P.C. against A, an accused an offence under section 302 of IPC. He found no substance 

in the case and discharged A. Is it valid? Give reasons in your support.  

 

     DU LL.B.  2019 

Question 5 (b) 

Can be joinder of charges in a trial under the following circumstances? 

(i) A committed theft on the four occasions in 2016 of which two or punishable under section 379 

and two others under section 380, IPC. Explain. 

(ii)  A attempts to rescues B,  form the custody of police  and while making such an attempt  causes 

grievous hurt to SHO C, and simple hurt to constable D. Explain  

 

Remarks – 

 (i)   Section 219(2) Provided 

 (ii)  Section 220 Ill. A 

 

 

 

 

 

mailto:Krishnamurari576@gmail.com
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Previous Years Question Papers of Uttar Pradesh (J) (Mains) 

 

Cognizance 

2012 

Question 9(c) -  What is meant by taking cognizance of offence by Magistrate ? Under what 

circumstances can a Magistrate take cognizance of an offence? 

 

2015 

Q.N. 9(a) -A police investigating officer, while investigating cognizable offence concluded that 

only non-cognizable offence was committed and accordingly submits his reports before the 

Magistrate after completion of investigation. What course shall the Magistrate adopt? 

2016 

Q.N. 9(b) Describe briefly the procedure to be adopted by a Magistrate in complaint cases. 

     

2017 

Q.N. 10 (b) – Discuss the prosecution process of offences against marriage as provided under 

Cr.P.C. 

 

Previous Years Question Papers of Uttar Pradesh (J) (Mains) 

 

Charge 

 

1983  

No Question 

 

1986 and 2015 

Q. 5C - For every distinct offence of which any person is accused there shall be a separate charge, 

and every such charge shall be tried separately. Explain the above statement. 

1988 

Q. 9 (b) –What should be described in charge? 

 

1992 & 2003 (No change in question in 1992 and 2003) 

Q. 9 (a) Define charge and enumerate the contents of charge. 

Q. 9 (b) Is a defective ‘charge’ necessary fatal to conviction? 

Q. 9 (c) Can a Court alter ‘Charge’? If so, how and up-to what stage? 

Q. 9 (d) What are cases in which an accused person may be convicted of an offence which is not 

specified in the charge sheet on which he has been tried? 

1997 

 

Q. 9 (b) - A was charged with murdering Haidar Baksh on the 20th January, 1997, and Khoda 

Baksh (who tried to arrest him for that murder) on the 21st January, 1997. When charged for the 
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murder of Haidar Baksh, he was tried for the murder of Khoda Baksh. The witnesses present in 

his defence were witnesses in the case of Haidar Baksh.  

A is convicted by the Court. A challenges the said conviction on the ground of error in the charge. 

Decide. 

2000 

Q. 9 (b) – Define Charge. “For each offence there must be separate charge”. Discuss this statement. 

2003 &  1992 

Q. 9 (a) Define charge and enumerate the contents of charge. 

Q. 9 (b) Is a defective ‘charge’ necessary fatal to conviction? 

Q. 9 (c) Can a Court alter ‘Charge’? If so, how and up-to what stage? 

Q. 9 (d) What are cases in which an accused person may be convicted of an offence which is not 

specified in the charge sheet on which he has been tried? 

2006 
 

2006  

Question 8(b) - 

(i) In a case Additional Session Judge framed charges against accused who were six in number 

under section 149 and 395 of IPC for committing dacoity. Has the charge been properly framed? 

Explain. 

(ii) ‘A’ is charged under section 242 of IPC with having been in possession of counterfeit coins, 

having known at the time when he became possessed thereof that such coins were counterfeit.” 

The fraudulently being omitted in charge. When can this omission be deemed to be a material 

error? 

2012 

Question 10(a) A is accused of obstructing B, a public servant, in the discharge of his public 

functions at a given time and place. Whether the charge should set out the manner in which ‘A’ 

obstructed ‘B’ in the discharge of his functions? Give answer with reason.  

2015 

Q.N. 8 (c) – Is the Magistrate bound to take cognizance of an offence on the basis of final report 

under Section 173(2) of Cr.P.C.? Is there any restriction for taking such cognizance ? Discuss with 

case law. 

Q.N. 10(a) -For every distinct offence of which any person is accused there shall be a separate 

charge, and every such charge shall be tried separately. Discuss. Are there any exceptions to this 

rule? 

Q.N. 10(b) – ‘A’ committed theft at the house of ‘B’ on August 28, 2015 and committed second 

theft at the house of ‘C’ and again committed theft at the house of ‘D’ on August 30, 2015. Can 

he be prosecuted for all three offences in one trial? Discuss with reasons. 

      2019 

No question 

 

 

 

 

 

Previous Years Question Papers of Uttar Pradesh (J) (Mains) 



157 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

2012 

Question 9(c) -  What is meant by taking cognizance of offence by Magistrate ? Under what 

circumstances can a Magistrate take cognizance of an offence? 

 

Previous Years Question Papers of LL.B, Faculty of Law, University of Delhi, Delhi 

 

Paper no.7932 (2015) 

Question 7 (a) - Explain ‘taking cognizance of an offence by a Magistrate’. When and how a 

Magistrate takes cognizance of an offence.  

 

 

Answer - 

 

 

     Meaning of Cognizance 

 

‘Cognizance’ word has not been defined under Cr.P.C. It merely means ‘becomes aware of’. When 

it is used with reference to judges or court, it means “To take notice judicially”. It does not involve 

any formality.  

Leading cases related to meaning of Cognizance 

 

Date of decision Name of Justices of S.C. Name of cases  

March 19,  

1951 

Hon’ble Chief Justice  

Hiralal J. Kania 

R.R. Chari v. The State of Uttar Pradesh  

May 4,  

1976 

Hon’ble Justice 

 R S Sarkaria 

Devarpalli Lakshminaryana Reddy & 

Ors. v. V. Narayana Reddy & Ors.  

October 5,  

1977 

Hon’ble Justice  

Syed Murtaza Fazalali 

Tula Ram v. Kishore Singh  

 

February2, 

2011 

Justice  Panchal Smt. Mona Panwar  v. The Hon'ble High 

Court of Judicature At Allahabad through 

its Registrar and others  

 

R.R. Chari v. The State of Uttar Pradesh (March 19, 1951, SC) 

Chief Justice Hiralal J. Kania, observed, “Taking cognizance does not involve any formal action 

or indeed action of any kind but occurs as soon as a Magistrate as such applies his mind to the 

suspected commission of an offence”.  

Devarpalli Lakshminaryana Reddy & Ors. v. V. Narayana Reddy & Ors. (May 4, 1976)  

Justice R S Sarkaria observed, “Whether the Magistrate has or has not taken cognizance of the 

offence will depend on the circumstances of the particular case including the mode in which the 

case is sought to be instituted and the nature of the preliminary action, if any, taken by the 

Magistrate. Broadly speaking, when on receiving a complaint, the Magistrate applies his mind for 

the purposes of proceeding under Section 200 and the succeeding sections in Chapter XV of the 

Code of 1973, he is said to have taken cognizance of the offence within the meaning of  section 
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190(1) (a). If, instead of proceeding under Chapter XV109, he has in the judicial exercise of his 

discretion, taken action of some other kind, such as issuing a search warrant for the purpose of 

investigation, or ordering investigation by the police under section 156(3), he cannot be said to 

have taken cognizance of any offence. 

Conclusion –     Section 200 & onwards - Cognizance 

Section 2(d) 

   Section 156(3) or search warrant –No COgnizance 

 

Tula Ram v. Kishore Singh (October 5, 1977, SC) 

Meaning of cognizance was interpreted in the light of cognizance on the basis of complaint. 

Hon’ble Justice Syed Murtaza Fazalali observed, “There is no special charm or any magical 

formula in the expression ‘taking cognizance’ which merely means judicial application of the mind 

of the Magistrate to the facts mentioned in the complaint with a view to taking further action. What 

s. 190 contemplates is that the Magistrate takes cognizance once he makes himself fully conscious 

and aware of the allegations made in the complaint and decides to examine or test the validity of 

the said allegations.” 

 

Smt. Mona Panwar  v. The Hon'ble High Court of Judicature At Allahabad through its 

Registrar and others (Feb.2, 2011 SC) 

Justice  Panchal observed, “Taking cognizance does not involve any formal action or indeed 

action of any kind but occurs as soon as a Magistrate applies his mind to the suspected commission 

of an offence. Cognizance, therefore, takes place at a point when a Magistrate first takes judicial 

notice of an offence. This is the position whether the Magistrate takes cognizance of an offence on 

a complaint or on a police report or upon information of a person other than a police officer.” 

 

 

Only for knowledge 

Ground Final Report Police Report 

Provision Section 169, Cr.P.C. Section 173, Cr.P.C. 

Result of investigation  Result of investigation is that 

there is no sufficient grounds 

for proceeding, 

There are sufficient grounds 

for proceeding  

Future of proceeding Here further proceeding is 

closed. 

Here further proceeding is 

continued.. 

 

 

Who can take cognizance? 

There are four authorities who may take cognizance – 

(I) Judicial Magistrate First Class – Section 190 (1) 

(II) J.M. Second Class authorised by Chief Judicial Magistrate - Section 190 (1) r/w (2) 

(III) Chief Judicial Magistrate – Section 192 (1) [….,after taking cognizance of an offence,….] 

(IV) Court of Session – Section 199 (2) 

 

                                                           
109 Chapter XV (Sections 200 -203) – Complaints to Magistrates. 

Cognizance is taken of offence rather than person 
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On what grounds authorities can take cognizance? 

 

According to section 190(1) authorities may take cognizance on following grounds –  

190(1) (a)110- upon receiving a complaint111 of facts which constitute such offence; 

190(1) (b)- upon a police report112 of such facts; 

190(1) (c)- upon information received from any person other than a police officer, or 

190(1) (c)- upon his own knowledge,  

that such offence has been committed. 

 

Cognizance by Magistrate not empowered 

       (Violation of Section 201) 

According to section 201 of Cr.P.C. if complaint is made [section 2(d)] to Magistrate who is not 

competent to take cognizance, that Magistrate shall refer to proper Court. If cognizance is taken 

by such Magistrate who is neither competent nor refer the matter to proper Court, such matters 

will be discussed according to sections 460(e) and 461(k). 

 

These  relevant sections are – 

 Section 460- Irregularities which do not vitiate proceedings and  

 Section 461 - Irregularities which vitiate proceedings. 

 

 

Irregularities Cognizance Violation of sections 201 r/w Section 190 (a) 

& 190 (b) 

Section 460 (e) 

Irregularities which do 

not vitiate proceedings 

Section 190 (a) 

& 

Section 190 (b) 

If any Magistrate not empowered by law to take 

cognizance of an offence on complaint or 

police report but takes cognizance in good faith 

under section 190 (a) & (b), his proceedings 

shall not be set aside merely on the ground of 

his not being so empowered. 

Irregularity Cognizance Violation of sections 201 r/w Section 190 (c) 

Section 461(k) 

 Irregularities which 

vitiate proceedings. 

Section 190 (c) If any Magistrate, not being empowered by law 

to take cognizance of an offence under section 

190 (1) (c), his proceedings shall be void. 

 

     

 

UP J (Mains) 2015 

Q.N. 8 (c) – Is the Magistrate bound to take cognizance of an offence on the basis of final report 

under Section 173(2) of Cr.P.C.? 

 

                                                           
110 UP J(Pre.) 2019 
111 Section 2(d), Definition of Complaint 
112 Section 2(r), Definition of Police Report 
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Answer – Section 190 use the words “any Magistrate … may take cognizance ….”. So Magistrate 

is not bound to take cognizance on the basis of police report and by using section 156(3), he may 

give direction for proper investigation. 

There were conflicting opinion of Supreme Court on the point regarding meaning of “… may take 

cognizance ….”. Supreme Court in some cases held that word ‘may’ denotes discretionary power 

of Supreme Court113. But in some cases the Court took just contrary opinion and said that ‘may’ 

should be read as ‘must’, otherwise it will be violation of Article 14 of the Constitution of India114. 

Law Commission of India in its 41st Report recommended that ‘may’ denotes discretionary power 

of Court but this discretionary power must be used with judicious mind rather than arbitrary 

manner. 

 

… may take cognizance … 

 

Discretionary Mandatory 

R.R. Chari v. The State of Uttar Pradesh  

(1951) Hon’ble Chief Justice   Hiralal J. Kania 

A.C.Aggarwal v. Ram Kali (1967) 

Justice K.S.Hegde. 

Tula Ram v. Kishore Singh  

(1977) Hon’ble Justice  Syed Murtaza Fazalali 

 

Law Commission of India – 41st Report, Para 

15.79, Page no. 104 – Limited discretion. 

 

                          

                      Differences between ‘Make over’ & ‘Committed to’ 

 

Make over Committed to 

Higher Court to Lower Court  Lower Court to Higher Court 

Examples – Sections 192 & 194 Examples Sections 193 & 209 

  

 

UP J (Mains) 2015 

Q.N. 8 (c) –Is there any restriction for taking such cognizance? Discuss with case law. 

Answer- Here there is two types of restrictions. One is related to limitation period as mentioned 

under section 468115 and other is related to complaint and sanctioned by private persons, or public 

servants, judges, State Governments or Central Government as the case may be. These have been 

discussed under sections 195 to 199 of Cr.P.C. These are following – 

(1) Restriction regarding limitation period 

                                                           
113 R.R. Chari v. The State of Uttar Pradesh & Tula Ram v. Kishore Singh  

114 A.C.Aggarwal v. Ram Kali. 
115 Section 468. Bar to taking cognizance after lapse of the period of limitation –  

(1) Except as otherwise provided elsewhere in this Code, no Court shall take cognizance of an offence of the category 

specified in sub-section (2), after the expiry of the period of limitation. 

(2) The period of limitation shall be— 

(a) six months, if the offence is punishable with fine only; 

(b) one year, if the offence is punishable with imprisonment for a term not exceeding one year; 

(c) three years, if the offence is punishable with imprisonment for a term exceeding one year but not exceeding three 

years. 
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 The period of limitation shall be - 

 

Limitation Period Offence Detail about offence 

Six months Fine only if the offence is punishable with fine only 

One year  One second to one 

year  

if the offence is punishable with imprisonment for 

a term not exceeding one year 

three years One year to three 

years. 

if the offence is punishable with imprisonment for 

a term exceeding one year but not 

exceeding three years. 

No limitation More than three 

years 

For example in case of rape there is no limitation 

period. In ase of ‘Mee Too’ movement which were 

related to molestation and rape, there was no 

limitation period.  

No limitation Life Imprisonment Attempt to murder…. 

No limitation Death sentence Murder…Fourteen types of offences under IPC 

 

(2) Restriction regarding prior complain or sanctions 

 

Here restriction means the Court cannot take cognizance either without prior permission of 

prescribed authorities or written complain of authorities or victim. Restriction can be discussed 

with following table–  

 

S.N. Section Authority or Victim Offence 

1 195(1)(a) Complaint in writing of the public 

servant concerned or by his superior 

officer. 

 Any offence punishable under 

sections 172 to 188 (contempt of 

lawful authority of public srevants)116 

or its abetment or attempt, or criminal 

conspiracy 

2 195(1)(b) complaint in writing of that Court or  

its superior Court 

 

sections 193 to 196, 199, 200, 205 to 

211 and 228, or its abetment or 

attempt, or criminal conspiracy 

3 195A 

(Ins. 

2009) 

A witness or any other person may 

file a complaint in relation to an 

offence under section 195A of IPC. 

Offence under section 195A. 

4 196 Previous sanction of the Central 

Government or of the State 

Government 

Chapter VI117 ( Sections 121-130) or 

under section 153A, section 295A or 

                                                           
116 CORONA- For example non-compliance of directions of public servants and hiding themselves is an offence 

which will come under sections 172 to 174 & 188. For such offences Court can not take cognizance without prior 

written complaint of that public servants who has issues such order or direction. 

Knowingly or negligently spreading communicable disease and non-compliance of quarantine rule is an offence under 

sections 269 to 271, IPC. For such offence there is neither need of prior sanction nor written complaint of any authority. 

Court can take cognizance in such cases.  
117 Sedition - 124A, IPC. Kanhaiya Kumar was booked under section 124 A, IPC for raising anti-India slogan in JNU 

on February 9, 2016. Police report was submitted. But Court was unable to take cognizance in this case. After Delhi 

Assembly election Mr. kejariwal sanctioned this file. Now Court has become to take cognizance and proceed further. 
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section 505(1) of IPC or its criminal 

conspiracy or  abetment 

5 196 Previous sanction of the Central 

Government or of the State 

Government or of the District 

Magistrate. 

Section 153B or section 505 (2) and 

(3) of the IPC or its criminal 

conspiracy  

6 197 (1) 

(Explanat

ion 2013) 

Central Government or  

State Government as the case may be  

Offence committed by Judge or 

Magistrate or a public servant. 

According to Explanation In rape 

cases no sanction is necessary. 

7 197 (2) Central Government. Offence committed by Armed Forces 

of the Union 

8 197(3) State Government State’s forces deployed in State. For 

example ‘Police’. 

9 198 complaint made by some person 

aggrieved by the offence or in in case 

of under age of eighteen years, or is an 

idiot or a lunatic, or is from sickness 

or infirmity unable to make a 

complaint, or is a woman who, 

according to the local customs and 

manners, ought not to be compelled to 

appear in public, some other person 

may, with the leave of the Court, 

make a complaint on his or her 

behalf.  

Offences under Chapter XX. 

(Bigamy and adultery)   

10 198A 

(1983) 

Complaint made by the person 

aggrieved by the offence or by her 

father, mother, brother, sister or by 

her father’s or mother’s brother or 

sister or, with the leave of the Court, 

by any other person related to her by 

blood, marriage or adoption. 

Prosecution of offences under 

section 498A of the Indian Penal 

Code 

11 198 B 

(2013) 

Complaint having been filed or made 

by the wife against the husband and 

there is prima facie case. 

Marital Rape (Section 376 B). 

12 199(1)  Person aggrieved by the offence Offence under Chapter XXI of IPC 

13 199(2) Complaint in writing made by the 

Public Prosecutor. 

Trial of this – Section 237. Procedure 

for the trial of warrant-cases instituted 

otherwise than on a police report 

before a Court of Magistrate 

Defamation of High Dignities. 

Complaint must be made within six 

months. 

 

 

 Taking cognizance is a different thing from initiation of the proceedings. 
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CHAPTER XV 

COMPLAINTS TO MAGISTRATES 

(Sections 200 to 203) 

 

Introduction 

Purpose of Chapter XV is weeding out frivolous and vexatious complaint. Complaint is directly 

made to Magistrate. So Magistrate has been empowered to examine unreliable complainant 

(Section 200) and in case of need pass an order for investigation or to conduct personal inquiry 

(Section 202). If he finds that that complaint was false or frivolous, he shall dismiss the 

complaint(Section 203). 

 According to section 2(d)118 complaint may be made to Magistrate either written or oral manner. 

If it is made to Magistrate who is not competent to take cognizance, section 201 shall be applicable. 

If it is made to Magistrate who is competent to take cognizance, section 200 shall be applicable.  

Under section 201 the Magistrate if complaint is in writing after endorsement shall, return it for 

presentation to the proper Court. If complaint is in oral, Magistrate is not bound to write and make 

endorsement. He shall direct the complainant to the proper Court. 

If he has jurisdiction, he shall examine to complainant and witnesses if any under section 200. 

 

Object  

In the case of Smt. Mona Panwar  v. The Hon'ble High Court of Judicature at Allahabad through 

its Registrar and others (February2, 2011) Justice  Panchal observed, “One of the objects of 

examination of complainant and his witnesses as mentioned in Section 200 of the Code is to 

ascertain whether there is prima facie case against the person accused of the offence in the 

complaint and to prevent the issue of process on a complaint which is either false or vexatious or 

intended only to harass such person. Such examination is provided, therefore, to find out whether 

there is or not sufficient ground for proceeding further”. 

Law Commission of India in its 41st Report, p. 162 para 16.2 observed that frivolous and vexatious 

cases can be weeded out and summons may send to accused only in genuine cases.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
118 UP J( Pre.) 2019. 
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Combined reading of sections 2(d), 200, 202, 460 (e) and 461(k) 

 

Complaint [Section 2(d)] 

 

 

   Oral Complaint       Written Complaint  

 

Jurisdiction  

 

 

          Court has no jurisdiction                              Court has jurisdiction  

 

[Sections 2(d) & 201]                                 [Sections 2(d) & 200 & 202] 

 

 

      S. 200      S. 202 

Written complaint                Oral Complaint           

[Sections 2(d) & 201 (a)]      [Sections 2(d) & 201 (b)]   Examination   Inquiry/Investigation 

    

 

 

 

S.N. Sections  

1 Section 201 Pre-cognizance –In case of taking cognizance by violation of section 

201 (without jurisdiction) matter will be decided according to section 

460(e). If it was in good faith proceeding will not vitiate otherwise 

proceeding will vitiate. 

 Section 201  Procedure by Magistrate not competent to take cognizance of the case 

   

2 Sections 200 

& 202 

Post-cognizance 

 Section 200 Examination of complainant 

 Section 202 Postponement of issue of process 

 Section 203 Dismissal of complaint 

 

 

 

  Section 201- Procedure by Magistrate not competent to take cognizance of the case 
 

 

If the complaint is made to a Magistrate who is not competent to take cognizance of the offence, 

he shall,- 

(a) if the complaint is in writing, return it for presentation to the proper Court with an endorsement 

to that effect; 

(b) if the complaint is not in writing, direct the complainant to the proper Court 
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Section 200119 -Examination of complainant 

 

Judicial proceeding under section 200 is the nature of ‘Inquiry’120. Section 200 comes into play 

when Magistrate has taken cognizance on complaint under section 190(1)(a). But before issue of 

process under section 204 he is bound to follow procedure under section 200 so that frivolous and 

vexatious complaint can be rejected and accused may be saved from unnecessary summons and 

warrants as the case may be. It will also save time and energy of court. It will germinate confidence 

of common people in justice delivery system.  

Section 200 may be divided into two parts namely,  

(1) Rule is that examination of complainant is mandatory. 

(2) Exception is that examination of complainant is not necessary. There are two exceptions. 

 

(1) Rule –Examination of complainant 

There are following procedure to weed out false cases - 

 Examination- Magistrate shall examine complainant and the witnesses present, if any. 

 Oath- Such examination shall be on oath. In case of giving false evidence person will be 

punished under section 193, IPC. Illustration of section 193 makes this point very clearly-

A, in an enquiry before a Magistrate for the purpose of ascertaining whether Z ought to be 

committed for trial, makes on oath a statement which he knows to be false. As this enquiry 

is a stage of a judicial proceeding, A as given false evidence. 

 Writing of substance –The substance of such examination shall be reduced to writing. 

 Signed –Writing of such substance shall be signed by the complainant and the witnesses, 

and also by the Magistrate. 

(2) Exceptions 

 

(1)First exception (Section 195) -) if a public servant acting or purporting to act in the discharge 

of his official duties or a Court has made the complaint in writing  for example complaint under 

section 195, such public servant and judges need not to be examined. Reason is that it is expected 

that public servant and judges are responsible citizens and there is no chance of false and frivolous 

cases. It is notable point that examination of public servant is exempted only complain regarding 

those facts which have occurred during performance of public duty. 

                                                           
119 Section 200. Examination of complainant.-A Magistrate taking cognizance of an offence on complaint shall 

examine upon oath the complainant and the witnesses present, if any, and the substance of such examination shall be 

reduced to writing and shall be signed by the complainant and the witnesses, and also by the Magistrate: 

Provided that, when the complaint is made in writing, the Magistrate need not examine the complainant and the 

witnesses- 

(a) if a public servant acting or purporting to act in the discharge of his official duties or a Court has made the 

complaint; or 

(b) if the Magistrate makes over the case for inquiry or trial to another Magistrate under 

section 192: 

Provided further that if the Magistrate makes over the case to another Magistrate under section 192 after examining 

the complainant and the witnesses, the latter Magistrate need not re-examine them. 
120 Section 2(g), Cr.P.C. - “inquiry” means every inquiry, other than a trial, conducted under this Code by a Magistrate 

or Court; 
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(2) Second exception- if the Magistrate makes over the case for inquiry or trial to another 

Magistrate under 

section 192, in such cases there is no need of examination. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Section 202 - Postponement of issue of process 

After examination of complainant under 200, the Magistrate has three options – 

(I) Dismiss the complaint – section 203, or 

(II) To conduct personal inquiry or direct the investigation –Section 202, or 

(III) Issue of process – Section 204. 

 According to section 202 the Court may (and  shall if accused is residing at a place beyond the 

area in which he exercises his jurisdiction,) either conduct personal inquiry or direct for 

investigation. There are following cases in which Magistrate cannot direct for investigation – 

(1) Offence is exclusively triable by Court of Session, and 

(ii) before examination of complainant and the witnesses present (if any) under section 200. Judge 

as a complainant is an exception of this. 

 

Difference between Section 156 (3) and Section 202 

 

In the case of Devarpalli Lakshminaryana Reddy & Ors. v. V. Narayana Reddy & Ors. (4 May, 

1976) Justice R S Sarkaria observed as follows, 

 “Section 156(3) occurs in Chapter XII, under the caption: ‘Information to the Police and their 

powers to investigate’; while Section 202 is in Chapter XV which bears the heading ‘Of complaints 

to Magistrates’. The power it order police investigation under Section 156 (3) is different from the 

power to direct investigation conferred by Section 202 (1).  

The two operate in distinct spheres at different stages. The first is exercisable at the pre cognizance 

stage, the second at the post-cognizance stage when the Magistrate is in seisin of the case. 'That is 

to say in the case of a complaint regarding the commission of a cognizable offence, the power 

under Section 156 (3) can be invoked by the Magistrate before he takes cognizance of the offence 

under Section 190(1)(a) . But if he once takes such cognizance and embarks upon the procedure 

embodied in Chapter XV, he is not competent to switch back to the pre-cognizance stage and avail 

of Section 156 (3). It may be noted further that an order made under Section 156 (3), is in the 

nature of a peremptory reminder or intimation to the police to exercise their plenary powers of 

investigation under Section 156(1). Such an investigation embraces the entire continuous process 

DJS (Pre) 2019  

Question- Recording of pre-summoning evidence may be dispensed with under section 200 

Cr.P.C: 

(1) If the complaint is supported by the affidavit of the complainant 

(2) If the complaint is made in writing by a public servant in the discharge of his official duties 

(3) If the complainant is senior citizen 

(4) All the above. 

Answer – 2. Section 200, Provided that (a). 
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which begins with the collection of evidence under Section 156 and ends with a report or charge 

sheet under Section 173. 

On the other hand Section 202 comes in at a stage when some evidence has been collected by the 

Magistrate in proceedings under Chapter XV, but the same is deemed insufficient to take a decision 

as to the next step in the prescribed procedure. In such a situation, the Magistrate is empowered 

under Section 202 to direct within the limits circumscribed by that section, an investigation ‘for 

the purpose of deciding whether or not here is sufficient ground for proceeding’. 

Thus the object of an investigation under Section 202 is not to initiate a fresh case on police report 

but to assist the Magistrate in completing proceedings already instituted upon a complaint before 

him. 

Tula Ram v. Kishore Singh (05/10/1977 SC) 

Supreme Court observed, “That a Magistrate can order investigation under section 156(3) only at 

the pre-cognizance stage, that is to say, before taking cognizance under section 190 and where a 

Magistrate decides to take cognizance under the provisions of Chapter 14 (Section 190-199) he is 

not entitled in law to order any investigation under section 156(3) though in cases not falling within 

the proviso to section 202 he can order an investigation by the police which would be in the nature 

of an enquiry as contemplated by section 202 of the Code”.  

 

Difference between Section 156 (3) and Section 202 

 

S.No. Section 156(3) Section 202(1) 

1 It comes under Chapter XII. It comes under Chapter XV. 

2 It is wider It is narrower. 

3 It is complete investigation It is basically nature of inquiry. 

4 Pre-cognizance investigation Post-cognizance investigation. It is passed 

during inquiry. 

5 Purpose of investigation is collection 

of evidence to decide the case on the 

basis of merit. Evidence is collected 

for find out truth i.e., acquittal or 

conviction.  

Here purpose of investigation is limited. It is 

conducted whether or not there is sufficient 

ground for issuing of process. 

 

6 There are no bar on investigation In some cases order of investigation cannot be 

passed. For example offence exclusively triable 

by Court of Session. 

7 It is confined only to investigation of 

cognizable offence. 

Here order for investigation can be passed to 

investigate any types of offence. Reason is that 

complaint can be made regarding any types of 

offence. 

 

Section 203 - Dismissal of complaint  

 

If, after considering the statements on oath (if any) of the complainant and of the witnesses and 

the result of the inquiry or investigation (if any) under section 202,the Magistrate is of opinion that 

there is no sufficient ground for proceeding, he shall dismiss the complaint, and in every such case 

he shall briefly record his reasons for so doing. 
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Question - Whether dismissal of complaint under section 203 is bar for second complaint? 

Answer –This type of question was decided by Supreme Court in case of Pramath Nath Talukdar 

v. Saroj Ranjan Sarkar (December 1, 1961). In this case there was following issue - 

Issue - Whether a second complaint can be entertained by a Magistrate who or whose predecessor 

had, on the same or similar allegation, dismissed a previous complaint, and if so in what 

circumstances should such a second complaint be entertained. 

Reply- Hon’ble Justice S. K. Das observed, “An order of dismissal under s. 203, Criminal 

Procedure Code, is, however, no bar to the entertainment of a second complaint on the same facts 

but it will be entertained only in exceptional circumstances, e.g, where the previous order was 

passed on an incomplete record or on a misunderstanding of the nature of the complaint or it was 

manifestly absurd, unjust or foolish or where new facts which could not, with reasonable diligence, 

have been brought on the record in the previous proceedings have been adduced”. 

 

 

Section 204 - Issue of process  

 

Summons Case Warrant Case 

    [Section 204(1) (b)] 

 

         Rule                                  Exception  

[Summons Section 204(1) (a)]        [Section 87] 

 

In summons cases summons shall be issued except circumstances mentioned under section 87, 

Cr.P.C.. In warrant cases it is discretion of Court either to issue summons or warrant. 

 

Section 205 - Magistrate may dispense with personal attendance of accused 

 

Whenever a Magistrate issues a summons, he may, if he sees reason so to do, dispense with the 

personal attendance of the accused and permit him to appear by his pleader. 

 

Section 206 -Special summons in cases of petty offence. 
 

If, in the opinion of a Magistrate taking cognizance of a petty offence, the case may be summarily 

disposed of under section 260 or section 261, the Magistrate shall, except where he is, for reasons 

to be recorded in writing of a contrary opinion, issue summons to the accused requiring him 

either to appear in person or by pleader before the Magistrate on a specified date, or if he desires 

to plead guilty to the charge without appearing before the Magistrate, to transmit before the 

specified date, by post or by messenger to the Magistrate, the said plea in writing and the amount 

of fine specified in the summons or if he desires to appear by pleader and to plead guilty to the 

charge through such pleader, to authorise, in writing, the pleader to plead guilty to the charge on 

his behalf and to pay the fine through such pleader:  

Provided that the amount of the fine specified in such summons shall not exceed one thousand 

rupees. 

 

Section 207 (Supply of documents to the accused in cases instituted on police report) 
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In any case where the proceeding has been instituted on a police report, the Magistrate shall 

without delay furnish to the accused, free of cost, a copy of each of the following -  

(1) Section 154- the first information report recorded under section 154; 

(2) Section 161- the statements recorded under sub-section (3) of section 161 of all persons whom 

the prosecution proposes to examine as its witnesses, 

(3) Section 164- the confessions and statements, if any, recorded under section 164; 

(4) Section 173- the police report – Section 173(2) 

 

Section 208 (Supply of documents to the accused in cases instituted on Complaint) 

 

Where, in a case instituted otherwise than on a police report, it appears to the Magistrate issuing 

process under section 204 that the offence is triable exclusively by the Court of Session, the 

Magistrate shall without delay furnish to the accused, free of cost, a copy of each of the following- 

(i) Sections 200 and 202- the statements recorded under section 200 or section 202, of all persons 

examined by the Magistrate; 

(ii) Section 161 - the statements recorded under section 161  

(iii) section 164- Confessions recorded section 164. 

(vi) any documents produced before the Magistrate on which the prosecution proposes to rely 

 

209. Commitment of case to Court of Session when offence is triable exclusively by it.— 

 

When in a case instituted on a police report or otherwise, the accused appears or is brought before 

the Magistrate and it appears to the Magistrate that the offence is triable exclusively by the Court 

of Session, he shall— 

(a) commit, after complying with the provisions of section 207 or section 208, as the case may be, 

the case to the Court of Session, and subject to the provisions of this Code relating to bail, remand 

the accused to custody until such commitment has been made 

(b) subject to the provisions of this Code relating to bail, remand the accused to custody during, 

and until the conclusion of, the trial; 

(c) send to that Court the record of the case and the documents and articles, if any, which are to 

be produced in evidence; 

(d) notify the Public Prosecutor of the commitment of the case to the Court of Session. 

 

Section 210. Procedure to be followed when there is a complaint case and police investigation 

in respect of the same offence.  

(1) When in a case instituted on complaint case, it is made to appear to the Magistrate, during the 

course of the inquiry or trial held by him, that an investigation by the police is in progress in 

relation to the offence which is the subject-matter of the inquiry or trial held by him, the 

Magistrate shall stay the proceedings of such inquiry or trial and call for a report on the matter 

from the police officer conducting the investigation. 

(2) If a report is made by the investigating police officer under section 173 and on such report 

cognizance of any offence is taken by the Magistrate against any person who is an accused in the 

complaint case, the Magistrate shall inquire into or try together the complaint case and the case 

arising out of the police report as if both the cases were instituted on a police report. 
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(3) If the police report does not relate to any accused in the complaint case or if the Magistrate 

does not take cognizance of any offence on the police report, he shall proceed with the inquiry or 

trial, which was stayed by him, in accordance with the provisions of this Code. 

 

Objective Questions 

 

Question 1 (MP APO  2009)- Which of the following Court can take cognizance under section 

190? 

(a) Any Court 

(b) Any Judicial Magistrate of First Class 

(c) Any Judicial Magistrate of Second Class especially authorised by Chief Judicial Magistrate 

(d) B or C both 

Answer –D 

Question (2) (MP APO  1993)-   Which of the following statement is true? 

Who can take cognizance of any offence? 

(a) By the Court which is competent to try that offence 

(b) By judicial Magistrate First Class 

(c)  By any Magistrate 

(d) By Court of Session if offence is exclusively triable by that Court. 

Answer – B 

Question 3 (UK J 2009)-    – Prosecution for offences against marriage has been mentioned 

under section  

(a) Section 196 

(b) Section 197 

(c) Section 198 

(d) None of the above 

Answer – C 

 It is rule that Court of Session cannot take Cognizance under original jurisdiction. It can 

take cognizance when case is made over him. 

Question 4 – Protection under section 197 is available to - 

(a) All public servants 

(b) Only Judges and Magistrate 

(c) any offence alleged to have been committed by any member of the Armed Forces of the Union 

while acting or purporting to act in the discharge of his official duty, except with the previous 

sanction of the Central Government. 

(d) All of the above. 

Answer – D 

Question 5 (UPAPO) -Which of the following section gives protection to Judges and Public 

Servants 

(a) Section 196 

(b) Section 197 

(c) Section 198 

(d) Section 199 

Answer – B 
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Question 6 - (UP (j)2005, 2008, UK J 2002) -Which of the following section is related to 

prosecution of  Public Servants? 

(a) Section 196 

(b) Section 197 

(c) Section 198 

(d) Section 198A 

Answer – B  

Question 6 - UP (J)2005, 2008, UK J 2002) Cases instituted under section 199(2)  shall be tried 

as  

(a) Session Trial 

(b) trial of warrant-cases by magistrates (Cases instituted on a police report) 

(c) trial of warrant-cases by magistrates (Cases instituted otherwise than on police report)  

(d) Summon Trial 

Answer C. Explanation Section 237- A Court of Session taking cognizance of an offence under 

sub-section (2) of section 199 shall try the case in accordance with the procedure for the trial of 

warrant-cases instituted otherwise than on a police report before a Court of Magistrate: 

Question – 7 Court shall take action under sections 497 and 498 of IPC on the complaint of  

(a) Husband of Woman 

(b) Father of Woman 

(c) Mother of Woman 

(d) None of the above 

Answer – A. Explanation – Section 198 

Question – 8 

If the complaint is made to a Magistrate who is not competent to take cognizance of the offence, 

he shall, 

(a) dismiss the complaint 

(b) punish the complainant 

(c) decide the complaint 

(d) return it for presentation to the proper Court with an 

endorsement to that effect; 

Answer – D. Explanation - Section 201. 

Question  9 - Which of the following section authorise the Court to dispense with the personal 

attendance of the accused and permit him to appear by his pleader? 

(a) Section 299 

(b) Section 273 

(c) Section 205 

(d) Section 285 

Answer -  C 

Question 10 -  Maximum fine in  petty offence under section 206 is  

(a) 100Rs 

(b) 500 

(c)1000 

(d) 2000 

Answer – C 
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UP J (Mains) 2015 

Q.N. 9(a) -A police investigating officer, while investigating cognizable offence concluded that 

only non-cognizable offence was committed and accordingly submits his reports before the 

Magistrate after completion of investigation. What course shall the Magistrate adopt? 

 

Answer – According to Section 2(d) Explanation, A report made by a police officer in a case 

which discloses, after investigation, the commission of a non-cognizable offence shall be deemed 

to be a complaint; and the police officer by whom such report is made shall be deemed to be the 

complainant. 

 

Maniyeri Madhavan vs.  State of Kerala (5 December, 1980) (Kerala High Court)  

In this case Kerala High Court observed following important points - 

 

(a) Complaint and Police Report -The Sub-Inspector of Police submitted a report to the court 

alleging that on 27-9-1979 at about midnight the petitioner was found behaving in a disorderly and 

indecent manner using obscene and abusive language against passers-by and neighbours and 

thereby committed an offence punishable under Section 290 IPC. The offence under Section 290 

IPC is a non-cognizable offence. According to section 155(2) without permission of Court, police 

cannot investigate non-cognizable offence.  

The report of the police officer proceeded on the basis that the offence was committed in his 

presence, Under these circumstances, the report submitted by him cannot be treated as a police 

report defined under Section 2(r) and coming within the scope of Section 190 (1) (b)  of the Code. 

On the other hand, it has to be treated as a complaint under Section 2(d) and coming within the 

scope of Section 190 (1) (a) of the Code.  

(b) Public Capacity vs. Private Capacity – 

It is true that a police officer may in his private capacity submit, a complaint to court in which 

case his examination would be mandatory under Section 200  of the Code. At the same time, it is 

well-recognized that it is open to a Station House Officer to lay a complaint before a Magistrate in 

which case the proviso to Section 200   would apply and the examination of the complainant 

would not be mandatory. Where a report submitted by a Station House Officer cannot be treated 

as a police report under Section 173 of the Code, under certain circumstances, it could be treated 

as a complaint as defined in Section 2(d) of the Code and coming within the scope of Section 190 

(1) (a) of the Code. In such a case the Station House Officer submits the complaint or the report 

not in his private capacity but in his capacity as a police officer. So examination on oath of public 

servant including SHO under section 200 is not necessary. 

Conclusion  

 In this case cognizance must be taken under section 190(1)(a) and proceeding under sections 200 

to 203 must be followed. Thereafter section 204 and in case of need section 87 must be followed. 

 

UP J (Mains) 2016 
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Q.N. 9(b) - Describe briefly the procedure to be adopted by a Magistrate in complaint cases. 

Answer –  

Section 2(d) 

Section 201 

Section 190 

Section 200 - sections 203 or 204 as the case may be. 

Section 202- sections 203 or 204 as the case may be. 

 

According to section 2 (d) “complaint” means any allegation made orally or in writing to a 

Magistrate, with a view to his taking action under this Code, that some person, whether known or 

unknown, has committed an offence, but does not include a police report. 

Explanation-A report made by a police officer in a case which discloses, after investigation, the 

commission of a non-cognizable offence shall be deemed to be a complaint; and the police officer 

by whom such report is made shall be deemed to be the complainant. 

According to section 201, If the complaint is made to a Magistrate who is not competent to take 

cognizance of the offence, he shall,- 

(a) if the complaint is in writing, return it for presentation to the proper Court with an endorsement 

to that effect; (b) if the complaint is not in writing, direct the complainant to the proper Court. 

After taking cognizance on the complaint, section 200 shall be applied. In case of need section 202 

also. Thereafter the Court has option either to choose section   203 or section 204. 

 

 

                        Differences between Charge, Police Report & Final Report 

 

Charge Police Report Final Report 

Sections 2(d), 228, 240, 246, 

251 & 262 

Sections 2(r) 173 Section 169 

Magistrate  Police Officer Police Officer 

Further proceeding Further proceeding Closure of proceeding 

Purpose is to find out acquittal 

or conviction 

There are sufficient evidence There are deficient evidence 
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                                        CHARGE (Sections 211 to 224) 

Previous Years Question Papers of LL.B, Faculty of Law, University of Delhi, Delhi 

 

Paper no.7932 (2015) 

Question 7 (b) - What is meant by ‘framing of charge’? Explain the contents of a charge.  

UP J (Mains) 

1988 

Q. 9 (b) –What should be described in charge? 

 

1992 & 2003 (No change in question in 1992 and 2003) 

Q. 9 (a) Define charge and enumerate the contents of charge. 

2000 

Q. 9 (b) – Define Charge. 

 

Summary – 

 Meaning of Charge –Section 2(d), Schedule II, Form 32,  Birichh Bhuian and Others v. 

State of Bihar. 

 Purpose of Framing of Charge- Mohan Singh v. State of Bihar:CUP121 Notice 

 Is framing of charge necessary? – In two cases (Session and warrant Trial) framing of 

charge is necessary while in two cases Summons and summary trial it is not necessary. 

 Contents of Charge. There are two parts of contents of charge namely; (1) Mandatory 

(Sections 211 &212) & (2) Supportive- Section 213. 

 

Answer –                                             

 

                                                  (1)    Meaning of Charge  

 

According to Section 2(b) “charge” includes any head of charge when the charge contains more 

heads than one. This definition is inclusive definition and does not explain meaning thereof. Here 

‘head’ means charge under one section. For example accused has been charged under section 302. 

‘More heads than one’ means accused has been charged for committing more than one offence. 

For example accused has committed murder and culpable homicide respectively under section 302 

and 304. Forms of writing of charges have been mentioned under FORM No. 32 of Second 

Schedule. 

Birichh Bhuian and Others v. State of Bihar (20 Nov. 1962) 

In this case charge was defined. According to Justice K Subbarao, “A charge is a precise 

formulation of a specific accusation made against a person of an offence alleged to have been 

committed by him.”  

Charge means only an accusation of a crime or an information given by the Court of an allegation 

made against the accused. 

                                                           
121 C-Clear, U- Unambiguous, P- Precise  
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FORM No. 32 

CHARGES 

(See sections 211,212 and 213) 

I. CHARGES WITH ONE HEAD   

 

Charge under section 121 

I,………………………. (name and office of Magistrate, etc.), hereby charge 

you…………………. (name of accused person) as follows:- 

 

That you, on or about the……….. day of……… , at……… , waged war against the Government 

of India and thereby committed an offence punishable under section 121 of the Indian Penal Code, 

and within the cognizance of this Court. 

 

And I hereby direct that you be tried by this Court on the said charge. 

 

(Signature and seal of the Magistrate 

 

II. CHARGES WITH TWO OR MORE HEADS 

Charges under sections 302 and 304 

 

I,………………………. (name and office of Magistrate, etc.), hereby charge 

you…………………. (name of accused person) as follows:- 

 

First- That you, on or about the……….. day of……… , at……… ,committed murder by causing 

the death of , and thereby committed an offence punishable under section 302 of the Indian Penal 

Code, and within the cognizance of the Court of Session. 

 

Secondly -That you, on or about the……….. day of……… , at……… , by causing the death of , 

committed culpable homicide not amounting to murder, and thereby committed an offence 

punishable under section 304 of the Indian Penal Code, and within the cognizance of the Court of 

Session. 

 

And I hereby direct that you be tried by the said Court on the said charge. 

 

 

(Signature and seal of the Magistrate) 

 

 (2) Purpose of Framing of Charge 

In the case of Mohan Singh v. State of Bihar (26 August, 2011, SC) Hon’ble Justice Asok Kumar 

Ganguly observed, “The purpose of framing a charge is to give intimation to the accused of clear, 

unambiguous and precise122 notice of the nature of accusation that the accused is called upon to 

meet in the course of a trial. 

 

                                                           
122 CUP - C-Clear, U- Unambiguous, P- Precise 
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(3) Is framing of Charge necessary? 

In case of Session Trial and Warrant Trial, framing of charge is mandatory. While in cases of 

Summons and Summary Trial, framing of charges is not necessary. In these cases framing of 

charge is discretionary power of Magistrate.  

Table 

1 Trial before a court of session 

225-237 

Section  

228 

Court of Session shall frame in 

writing a charge against the 

accused. 

2 A 

Police 

report 

Trial of warrant-cases by 

magistrates 

A.–Cases instituted on a police 

report 
Sections 238-243 

Sections 248-250 

Section  

240 

Magistrate shall frame in 

writing a charge against the 

accused. 

2 B 

Complaint 

B.–Cases instituted otherwise than 

on police report 

Sections 244 -247 and  

Sections 248-250 

Section 

246(1) 

Magistrate shall frame in 

writing a charge against the 

accused. 

3 Trial of summons-cases by 

magistrates 

251-259 

Section  

251 

It shall not be necessary to 

frame a formal charge 

4 Summary Trial 

Sections 260 -265 

Section  

262(1) 

Trial of summons case and 

summary trial are same except 

with certain exceptional cases. 

No need to frame charge. 

 

(4) Contents of Charge [Sections 211 -213] 

 

Mandatory     Supportive 

 

Section 211  Section 212    Section 213 (Manner) 

 

                  Time                     Place        Offence against whom or which 

 

 

Section 211. Contents of charge –  

(1) Offence- Every charge under this Code shall state the offence with which the accused is 

charged. 

(2) Specific name - If the law which creates the offence gives it any specific name, the offence 

may be described in the charge by that name only. 

(3) No specific name- If the law which creates the offence does not give it any specific name, so 

much of the definition of the offence must be stated as to give the accused notice of the matter 

with which he is charged. 
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Section 211(1) [Offence] 

 

 

                      Section 211(2)       Section 211(3) 

Specific name     No specific name 

    (Murder, Theft, Sedition etc.)                     (….intentionally obstructing a sale of …) 

  [Illustration (c)]                                   [Illustration (d)]  
     

 

 Section 211, Illustration (c) A is accused of murder, cheating, theft, extortion, adultery or 

criminal intimidation, or using a false property-mark. The charge may state that A 

committed murder, or cheating, or theft, or extortion, or adultery, or criminal intimidation, 

or that he used a false property-mark, without reference to the definitions, of those crimes 

contained in the Indian Penal Code (45 of 1860); but the sections under which the offence 

is punishable must, in each instance be referred to in the charge. 

 Section 211, Illustration (d) - A is charged under section 184 of the Indian Penal Code 

(45 of 1860) with intentionally obstructing a sale of property offered for sale by the lawful 

authority of a public servant. The charge should be in those words. 

(4)  Section and Law - The law and section of the law against which the offence is said to have 

been committed shall be mentioned in the charge. 

(5) Charge is equivalent to ….. - The fact that the charge is made is equivalent to a statement that 

every legal condition required by law to constitute the offence charged was fulfilled in the 

particular case. 

 Section 211, Illustration (a) - A is charged with the murder of B. This is equivalent to a 

statement that A's act fell within the definition of murder given in sections 299 and 300 of 

the Indian Penal Code (45 of 1860); that it did not fall within any of the general exceptions 

of the said Code; and that it did not fall within any of the five exceptions to section 300, or 

that, if it did fall within Exception 1, one or other of the three provisos to that exception 

applied to it. 

 (6) Language of Charge -The charge shall be written in the language of the Court. Language of 

the Court is decided according to section 272 of Cr.P.C. Interpretation of words used in charge is 

done according to section 214, Cr.P.C.  

 (7) Detail about previous conviction123- If the accused, having been previously convicted of any 

offence, is liable, by reason of such previous conviction, to enhanced punishment, or to punishment 

of a different kind, for a subsequent offence, and it is intended to prove such previous conviction 

for the purpose of affecting the punishment which the Court may think fit to award for the 

subsequent offence, the fact, date and place of the previous conviction shall be stated in the charge; 

and if such statement has been omitted, the Court may add it at any time before sentence is passed. 

 

 

 

 

 

                                                           
123 Sections 236 and Section 437(1) (ii) are also relevant. 
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Section 212     

 

                  Time                     Place        Offence against whom or which 

 

 

Section 212 -Particulars as to time, place and victim/ things. The charge shall contain such 

particulars as to the time and place of the alleged offence, and the person (if any) against whom, 

or the thing (if any) in respect of which, it was committed, as are reasonably sufficient to give the 

accused notice of the matter with which he is charged. 

Remarks – Section 212 must be read in context of Section 11, Indian Evidence Act. It must be 

read in context of ‘Plea of Alibi’. In absence of exact time and place accused cannot take plea of 

alibi. Mentioning about person is relevant to take ‘Plea of survival’ in some cases. 

 

 

Section 213     

 

(1) Contents of sections 211 & 212 are not sufficient             (2)Writing about Manner  

 

Section 213- When manner of committing offence must be stated- When the nature of the case 

is such that the particulars mentioned in sections 211 and 212 do not give the accused sufficient 

notice of the matter with which he is charged, the charge shall also contain such particulars of the 

manner in which the alleged offence was committed as will be sufficient for that purpose 

Illustrations- There are six illustrations mention in section 213. Out of these in four cases writing 

of manner is necessary while in two cases writing of manner is not necessary. 

 

Whether writing of Manners is necessary? 

Table 

 

Illustration (a) – Theft The charge need not set out the manner in which 

the theft was effected. 

Illustration (b) – Cheating The charge must set out the manner in which A 

cheated B. 

Illustration (c) -False Evidence The charge must set out that portion of the 

evidence given by A which is alleged to be false. 

Illustration (d) - Obstructing public servant  The charge must set out the manner in which A 

obstructed B in the discharge of his functions 

Illustration (e) – Murder The charge need not state the manner in which A 

murdered B. 

Illustration (f)-Disobeying direction of 

Law 

The charge must set out the disobedience charged 

and the law infringed. 
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UP J (Mains) 2012 

Question 10(a) A is accused of obstructing B, a public servant, in the discharge of his public 

functions at a given time and place. Whether the charge should set out the manner in which ‘A’ 

obstructed ‘B’ in the discharge of his functions? Give answer with reason.  

 

Answer – Section 213, Illustration (d). The charge must set out the manner in which A obstructed 

B in the discharge of his functions. Reason is that contents mentioned under sections 211 to 212 

are not sufficient. 

 

Section 214. Words in charge taken in sense of law under which offence is punishable -In 

every charge words used in describing an offence shall be deemed to have been used in the sense 

attached to them respectively by the law under which such offence is punishable. 

 

DU LL.B. Paper no.7932 (2015) 

Question 7 (b) - What is the effect of ‘Error in Framing Charge’? 

                                   UP J (Mains)  

1992 & 2003  

Q. 9 (b) Is a defective ‘charge’ necessary fatal to conviction? 

 

1997 

Q. 9 (b) - A was charged with murdering Haidar Baksh on the 20th January, 1997, and Khoda 

Baksh (who tried to arrest him for that murder) on the 21st January, 1997. When charged for the 

murder of Haidar Baksh, he was tried for the murder of Khoda Baksh. The witnesses present in 

his defence were witnesses in the case of Haidar Baksh.  

A is convicted by the Court. A challenges the said conviction on the ground of error in the charge. 

Decide. 

Answer –Section 215, Illustration (e). 

2006  

Question 8(b) - (ii) ‘A’ is charged under section 242 of IPC with having been in possession of 

counterfeit coins, having known at the time when he became possessed thereof that such coins 

were counterfeit.” 

The fraudulently being omitted in charge. When can this omission be deemed to be a material 

error? 

Answer – Section 215, Illustration (a). 

 

 

Answer  

 

 Section 215 and section 464 discuss about effect of errors in framing of charges. 

 

 

 

 

 

 



180 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

Section 215 - Effect of errors –  
1. No error in stating either the offence or the particulars required to be stated in the charge, 

and  

2. no omission to state the offence or those particulars, shall be regarded at any stage of the 

case as material,  

unless  

 the accused was in fact misled by such error or omission, and  

 it has occasioned a failure of justice. 

 

Section 215 

 

Error 

 

Stating                            Omission  

 

                 Offence  Particular   Offence  Particular 

  

Section 215 

 

 

Rule                          Exception  

Stating or omission is not material       Material if two conditions are fulfilled 

 

 

                                                     Mislead                           Failure of justice 

 

 

Illustrations-  

(a) A is charged under section 242 of the Indian Penal Code (45 of 1860), with “having been in 

possession of counterfeit coin, having known at the time when he became possessed thereof that 

such coin was counterfeit,” the word “fraudulently” being omitted in the charge. Unless it appears 

that A was in fact misled by this omission, the error shall not be regarded as material.124 

 

(d) A is charged with the murder of Khoda Baksh on the 21st January, 1882. In fact, the murdered 

person’s name was Haidar Baksh, and the date of the murder was the 20th January, 1882. A was 

never charged with any murder but one, and had heard the inquiry before the Magistrate, which 

referred exclusively to the case of Haidar Baksh. The Court may infer from these facts that A was 

not misled, and that the error in the charge was immaterial. 

      

Illustration (d) [One Charge] (Offence against one victim) 

 

1 A is charged with the murder of Khoda Baksh. January 21, 1882 

2 In fact, the murdered person’s name was Haidar Baksh.  January 20, 1882 

3 He was not misled  

                                                           
124 UP J(Mains) 2006. 
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 Reason – 

(1) There was only one trial. 

(2) A was never charged with any murder but one. 

(3) He had heard the inquiry before the Magistrate, which referred 

exclusively to the case of Haidar Baksh. 

 

 

(e) A was charged with murdering Haidar Baksh on the 20th January, 1882, and Khoda Baksh 

(who tried to arrest him for that murder) on the 21st January, 1882. When charged for the murder 

of Haidar Baksh, he was tried for the murder of Khoda Baksh. The witnesses present in his defence 

were witnesses in the case of Haidar Baksh. The Court may infer from this that A was misled, and 

that the error was material. 

Remarks- There is two trials. He could not present proper witnesses during trial. He was misled 

and there was miscarriage of justice. 

     

Illustration (e)125 [Two Charges] (Offence against two victims) 

 

1 A was charged with murdering Haidar Baksh, and 20th January, 1882 

2 A was charged with murdering of Khoda Baksh 21st January, 1882 

3 Accused was misled.  

4 Reason – 

(1) There are two trials. One trial for committing murder of Haidar 

Baksh and another for murder of  Khoda Baksh.  

(2) Accused came with witnesses for defence of Haidar Baksh case. 

Charge was of Haidar Baksh case. But trial was of murder of Khoda 

Baksh case. 

By this reason accused could not take proper defence. 

 

 

464. Effect of omission to frame, or absence of, or error in, charge.—(1) No finding, sentence 

or order by a Court of competent jurisdiction shall be deemed invalid merely on the ground that 

no charge was framed or on the ground of any error, omission or irregularity in the charge 

including any misjoinder of charges, unless, in the opinion of the Court of appeal, confirmation 

or revision, a failure of justice has in fact been occasioned thereby. 

Difference between section 215 and section 464 

Section 215 Section 464 

Doubt – (It is my opinion. I could not find out 

source). 

Section 215 is applicable before starting of trial.  

Court of Appeal, 

Court of Confirmation or  

Court of Revision 

 Finding, Sentence or Order 

No error in stating either the offence or the 

particulars required to be stated in the charge, and 

no omission to state the offence or those 

particulars 

No charge was framed or on the ground of 

any error, omission or irregularity in the 

charge including any misjoinder of charges 

The accused was in fact misled by such error or 

omission and there is failure of justice. 
Failure of justice. 

                                                           
125 UP J (Mains), 1997 
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UP J (Mains) 1992 & 2003  

Q. 9 (c) - Can a Court alter ‘Charge’? If so, how and up-to what stage? 

Answer – This question is based on section 216. There are five clauses of this section.  

Table 

Clauses 1 What and when? Alteration and addition & before judgment  

Clauses 2 Read and explain  

Clauses 3 Procedure if such changes do not affect accused and prosecutor 

Clauses 4 Procedure if such changes do  affect accused and prosecutor 

Clauses 5 Pre-condition. For example in sedition case, prior sanction of Government 

 

 

Section 216 - Court may alter charge 
(1) Any Court may alter or add to any charge at any time before judgment is pronounced. It does 

not use word ‘omission’.  

(2) Every such alteration or addition shall be read and explained to the accused. 

 

Procedure after alteration or addition of charge 

 

Section 216 (3)  - Immediate proceeding is possible without prejudice-  

 If in the opinion of the Court, 

  the alteration or addition to a charge is such that proceeding immediately with the trial 

is not likely to prejudice the accused in his defence or the prosecutor in the conduct of the 

case, 

  the Court may, in its discretion, after such alteration or addition has been made,  

 proceed with the trial as if the altered or added charge had been the original charge. 

Section 216 (4)  - Immediate proceeding is not possible without prejudice-  

 If in the opinion of the Court, 

 the alteration or addition is such that proceeding immediately with the trial is to prejudice 

the accused or the prosecutor as aforesaid,  

 the Court may  

 either direct a new trial or  

 adjourn the trial for such period as may be necessary. 

 

Comparison between Sections 216(3) & (4) 

 

S.N. Sections 216(3) Sections 216(3) 

1 Alteration or addition does not affect 

parties. 

Alteration or addition does affect parties. 

2 IN such cases proceeding shall continue.  In such cases proceeding will not continue. 

Court may direct either for new trial or 

adjournment of proceeding, 

 

Section 216 (5) - Prior sanction for proceeding - If the offence stated in the altered or added 

charge is one for the prosecution of which previous sanction is necessary, the case shall not be 
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proceeded with until such sanction is obtained, unless sanction has been already obtained for a 

prosecution on the same facts as those on which the altered or added charge is founded. 

For example if Court has added charge of Sedition, the case shall not be proceeded with until such 

sanction is obtained. Reason is that section 196 says that for sedition there must be prior sanction 

prescribed Government. 

Recall of witnesses when charge altered-Section 217 - Whenever a charge is altered or added to 

by the Court after the commencement of the trial, the prosecutor and the accused shall be allowed 

- 

(a) to recall or re-summon, and examine with reference to such alteration or addition, any witness 

who may have been examined, unless the Court, for reasons to be recorded in writing, considers 

that the prosecutor or the accused, as the case may be, desires to recall or re-examine such witness 

for the purpose of vexation or delay or for defeating the ends of justice; 

(b) also to call any further witness whom the Court may think to be material. 

 

Question (UK J, 2009) –Under which section of Cr.P.C.  any Court may alter or add to any charge 

at any time before judgment is pronounced? 

(a) Section 214 

(b) Section 215 

(c) Section 216 

(d) Section 217 

Answer – C 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Question – (UP APO, 2007) – Which of the following need to be mentioned in ‘Charge’? 

Answer – 

(a) details of the  offence with which the accused is charged. 

(b) particulars as to the time and place of the alleged offence. 

(c) particulars of the manner in which the alleged offence was committed 

(d) All of the above. 

Question UP (J) Pre. 2019- With reference to “charge” which of the statement is /are 

correct? 

(1) Every charge under Code of Criminal Procedure, 1973 states the offence with which 

the accused may be charged. 

(2) If in the course of same transaction, more offences than one are committed by the 

same person, he can be charged at one trial. 

Select the correct answer using the code given below: 

Code (a) 1 Only 

(b) 2 Only 

(c) Both 1 and 2 

(d) Neither 1 nor 2. 

Answer C. Explanation – (1) Section 211 (1) - Every charge under this Code shall state 

the offence with which the accused is charged. 

(2) Section 220 (1) - If, in one series of acts so connected together as to form the same 

transaction, more offences than one are committed by the same person, he may be 

charged with, and tried at one trial for, every such offence. 
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Answer – D 

Question- (MP APO 1997 & 2008) - Which of the following statement is wrong? 

 

(a) A is accused of the theft of a certain article at a certain time and place. The charge need not 

set out the manner in which the theft was effected. 

(b) A is accused of cheating B at a given time and place. The charge must set out the manner in 

which A cheated B. 

(c) A is accused of giving false evidence at a given time and place. The charge must set out that 

portion of the evidence given by A which is alleged to be false. 

(d) A is accused of the murder of B at a given time and place. The charge must set out the manner 

in which A murdered B. 

Answer –(d). 

Explanation – Options (a), (b) and (c) are illustrations of section 213 (a), (b) and (c) respectively.  

Option (d) is based section 2013, Illustration (e) . According to section 213, Illustration (e) - A is 

accused of the murder of B at a given time and place. The charge need not state the manner in 

which A murdered B. 

Remarks - In case of theft and murder, there is no need to write manner. But in the case of 

cheating, giving false evidence, obstructing public servant in the discharge of his public functions, 

disobeying a direction of the law, writing of manner is necessary. 

Question (UK J 2005) – The Court may alter charge 

(a)  Before taking evidence from prosecution 

(b) Before taking evidence from defence 

(c) After taking evidence of prosecution and defence 

(d) Before pronouncement of judgment.  

Answer – D. Explanation - Section 216(1) - Any Court may alter or add to any charge at any time 

before judgment is pronounced. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DJS (Pre) 2019 

Question -Which of the following statement is incorrect? 

(1) A is accused of the theft of a certain article at a certain time and place. The charge need not 

set out the manner in which the theft was effected. 

(2) A is accused of disobeying a direction of the law with intent to save B from punishment. 

The charge must set out the disobedience charged and the law infringed. 

(3)The charge can be altered even after final arguments but before the judgment is pronounced. 

(4) A is accused of cheating B at a given time and place. The charge need not set out the manner 

in which A cheated B. 

Answer -4. Explanation – Section 213 Illustration (b) 
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Charge (Sections 218 to 224) 

DU LL.B.  2019 

Question 5 (b) 

Can be joinder of charges in a trial under the following circumstances? 

(i) A committed theft on the four occasions in 2016 of which two or punishable under section 379 

and two others under section 380, IPC. Explain. 

(ii)  A attempts to rescues B,  form the custody of police  and while making such an attempt  causes 

grievous hurt to SHO C, and simple hurt to constable D. Explain  

 

Remarks – 

 (i)   Section 219(2) Provided 

 (ii)  Section 220 Ill. A 

 

Previous Years Question Papers of Uttar Pradesh (J) (Mains) 

 

1986 and 2015 

Q. 5C - For every distinct offence of which any person is accused there shall be a separate charge, 

and every such charge shall be tried separately. Explain the above statement. 

 

2000 

Q. 9 (b) – “For each offence there must be separate charge”. Discuss this statement. 

 

2015 

Q.N. 10(a) -For every distinct offence of which any person is accused there shall be a separate 

charge, and every such charge shall be tried separately. Discuss. Are there any exceptions to this 

rule? 
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CHAPTER – XVII 

 

 

[A] Form of Charge  [B] Joinder of Charges 

(Sections 211- 217)     (Sections 218- 224) 

 

Joinder of Charges 

    (Sections 218- 224) 

 

 

Rule    Exceptions (8)   Miscellaneous  

          [Section 218(1)]     Sections 222 & 224 

 

 

(I) Section 218(1) Provided        Section 218(2)  

 

 

 

 (II) Section 219           Section 220       (VII) Section 221   (VIII) Section 223 

 

 

          (III)  Section 220 (1)    (IV) Section 220 (2)     (V) Section 220 (3)      (VI) Section 220(4) 

 

Section 218 

 

         Rule        Exceptions 

 

 

         Rule 1   Rule 2   Section 218(1) Provided Section 218(2)  

 

 

Rule [Section 218(1)] 

 

Distinct offence 

 

Separate charge          &    Separate Trial 

 

1. Rule 1- For every distinct offence of which any person is accused there shall be a separate 

charge, and 

2. Rule 2- every such charge shall be tried separately. 

 

Illustration (Two offences) 

 A is accused of a theft on one occasion, and  

 of causing grievous hurt on another occasion.  

A must be separately charged and separately tried for the theft and causing grievous hurt. 
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Rule is that “For each offence there must be separate charge & such charge must be tried 

separately”. This rule has been mentioned in section 218(1). This has been provided so that accused 

can take defence in proper manners. Injustice should not be caused with him.  

Exceptions of this rule have been mentioned under Section 218(1) Provided that, sections 219, 

220, 221 and 223. There are following exceptions – 

 

(1) Application of accused and no prejudice – Section 218(1) Provided that 

(2) Three offences of same kind within twelve months – Section 219 

(3) Offence committed in the course of same transaction – Section 220(1) 

(4) Criminal breach of trust or dishonest misappropriation of property and their companion 

offences - Section 220(2) 

(5) Same act falling under different definition of offences- Section 220(3) 

(6) Acts forming an offence also constituting different offences when taken separately or in 

group - Section 220(4) 

(7) Where it is doubtful what offence has been constituted – Section 221 

(8) Certain person may be tried jointly – Section 223 

 

Exception (1)  

Application of accused and no prejudice - section 218(1) 

 

Exception (1) 

 

 

Accused     Court 

According to section 218(1) Provided that, there are two essential ingredient of this exception- 

 Accused – 
i. There must be an application in writing 

ii.  by accused  

iii. for joint trial, and 

 Court – 
i. The Magistrate is of opinion  

ii. that such person is not likely  

iii. to be prejudiced by such trial. 

Here for such trial number of charges is immaterial. 

  

Exception (2)  

Three offences of same kind within twelve months – Section 219 

 

There are following essential conditions of this exceptions - 

(1) Offence of same kind -When a person is accused of more offences than one of the same 

kind  

(2) Committed within twelve months- committed within the space of twelve months from 

the first to the last of such offences, whether in respect of the same person or not,  

(3) Joint Trial of not more than three charges- he may be charged with, and tried at one 

trial for, any number of them not exceeding three. 
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Meaning of same kind 

Offences are of the same kind means when they are punishable with the same amount of 

punishment under the same section  

 of the Indian Penal Code, or  

 of any special126 or  

 of local law127. 

Provided that, for the purposes of this section, 

 Theft under IPC- an offence punishable under section 379 of Indian Penal Code shall be 

deemed to be an offence of the same kind as an offence punishable under section 380 of 

the Indian Penal Code, and  

For this purpose Section 379 comes under purview of section 380. Offences committed 

under section 379 and Section 380 of IPC is ‘same kind’ of offences. 

 

 Attempt under IPC, Special Law & Local Law- that an offence punishable under any 

section of the said Code, or of any special or local law, shall be deemed to be an offence 

of the same kind as an attempt to commit such offence, when such an attempt is an offence. 

Offence and attempt to offence are of ‘same kind’ of offence. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
126 Meaning of ‘Special Law’- Section 41, IPC. 
127 Meaning of ‘Local Law’- Section 42, IPC. 

UP J (Mains) 2015 Q.N. 10(b)  

‘A’ committed theft at the house of ‘B’ on August 28, 2015 and committed second theft at the 

house of ‘C’ and again committed theft at the house of ‘D’ on August 30, 2015. Can he be 

prosecuted for all three offences in one trial? Discuss with reasons. 

Answer  

In this problem section 380 of IPC and Section 219 of Cr.P.C are involved. In this problem A has 

committed three offences of same kind within twelve months. All three charges can be tried 

together in one trial. 
 

Haryana (J) 2018  

Question –The maximum number of offences of the same kind that can be tried together is 

(a) 5 (b) 6 (c) 2(d) 3 

Answer - (d) 3. Section 219 of Cr.P.C. 

 

 

 DU LL.B.  2019 -Question 5 (b) 

Can be joinder of charges in a trial under the following circumstances? 

(i) A committed theft on the four occasions in 2016 of which two or punishable under section 

379 and two others under section 380, IPC. Explain. 
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Exception (3) - Section 220(1) 

Offence committed in the course of same transaction  

 

(1) Same transaction - In one series of acts so connected together as to form the same 

transaction, 

(2) More offences committed by same person- If more offences than one are committed by 

the same person, 

he may be charged with, and tried at one trial for, every such offence. 

Section 220 (1) Illustration (a)  
A rescues B, a person in lawful custody, and in so doing causes grievous hurt to C, a constable in 

whose custody B was. A may be charged with, and convicted of, offences under sections 225 and 

333 of the Indian Penal Code (45 of 1860). 

 The separate charges may be tried at the same time. 

 

 

 

 

 

 

Section 220 (1) Illustration (b) 

 A commits house-breaking by day with intent to commit adultery, and commits, in the house so 

entered, adultery with B’s wife. A may be separately charged with, and convicted of, offences 

under sections 454 and 497 of the Indian Penal Code. 

Section 220 (1) Illustration (c)  

A entices B, the wife of C, away from C, with intent to commit adultery with B, and then commits 

adultery with her. A may be separately charged with, and convicted of, offences under sections 

498 and 497 of the Indian Penal Code.  

 The separate charges referred to in illustrations (b) to (c), respectively, may be tried at the 

same time. 

Section 220 (1) Illustration 

(b) 

House-breaking by day –Section 454 

Adultery – Section 497 

Section 220 (1) Illustration 

(c)  

Enticing or taking away a married woman –Section 498 

Adultery – Section 497 

 

 Joseph Shine v. Union of India (Sep. 27, 2018) – Supreme Court declared Section 497 

IPC as unconstitutional. 

 After decision of this case illustrations (b) and (c) have lost their relevancy. 

 

Section 220 (1) Illustration (f)  

 

A, with intent to cause injury to B, falsely accuses him of having committed an offence, knowing 

that there is no just or lawful ground for such charge. On the trial, A gives false evidence against 

B, intending thereby to cause B to be convicted of a capital offence. A may be separately charged 

with, and convicted of, offences under sections 211 and 194 of the Indian Penal Code (45 of 1860). 

 The separate charges may be tried at the same time. 

 

DU LL.B.  2019, Question 5 (b) 

Can be joinder of charges in a trial under the following circumstances? 

 (ii)  A attempts to rescues B, form the custody of police and while making such an attempt  

causes grievous hurt to SHO C, and simple hurt to constable D. Explain.  
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Section 220 (1) Illustration (g)  

A, with six others, commits the offences of rioting, grievous hurt and assaulting a public servant 

endeavouring in the discharge of his duty as such to suppress the riot. A may be separately charged 

with, and convicted of, offences under sections 147, 325 and 152 of the Indian Penal Code (45 of 

1860). 

 The separate charges may be tried at the same time. 

 

Exception (4) – Section 220(2) 

Criminal breach of trust or dishonest misappropriation of property and their companion 

offences  

It covers three types of offences – 

 Dishonest misappropriation of property - Sections 403-404, IPC. 

 Criminal breach of trust – Sections 406-410, IPC. 

 Falsification of accounts -Offence under section 477A, IPC. 

 

When a person charged with one or more offences of criminal breach of trust or dishonest 

misappropriation of property as provided in sub-section (2) of section 212128 or in sub-section (1) 

of section 219, is accused of committing, for the purpose of facilitating or concealing the 

commission of that offence or those offences, one or more offences of falsification of accounts, he 

may be charged with, and tried at one trial for, every such offence. 

Sometimes criminal breach of trust (Sections 406 to 410)129 or dishonest misappropriation of 

property (Sections 403-404) is accompanied with falsification of accounts (Offence under section 

477A of IPC). Sometimes falsification of accounts is committed to facilitate commission of 

offences of criminal breach of trust or dishonest misappropriation of property.  

 These offences may be tried jointly. 

 

Exception (5) - Section 220(3) 

Same act falling under different definition of offences  

 If the acts alleged constitute an offence  

 falling within two or more separate definitions of any law in force for the time being by 

which offences are defined or punished, 

the person accused of them may be charged with, and tried at one trial for, each of such offences. 

Section 220 (3) Illustration (I)  

 A wrongfully strikes B with a cane. 

 A may be separately charged with, and convicted of, offences under sections 352 and 323 

of the Indian Penal Code (45 of 1860). 

These offences may be tried jointly. 

Fact A wrongfully strikes B with a cane 

Sections 352 Punishment for assault or criminal force otherwise than on grave provocation 

Sections 323 Punishment for voluntarily causing hurt 

Section 220 (3) Illustration (K)  

                                                           
128 Section 212(2) is related to criminal breach of trust or dishonest misappropriation of property  or other moveable 

property. There is no need to write particular items or exact date. It will be sufficient to specify gross sum. Such charge 

will be deemed to be one offence for the purpose of section 219. 
129 For the purposes of framing of charge definition section has no relevancy. 
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A exposes her child with the knowledge that she is thereby likely to cause its death. The child dies 

in consequence of such exposure. A may be separately charged with, and convicted of, offences 

under sections 317 and 304 of the Indian Penal Code. 

 These offences may be tried jointly. 

Fact A exposes her child with the knowledge that she is thereby likely to cause its 

death. 

Sections 317 Exposure and abandonment of child under twelve years, by parent or person 

having care of it. 

Sections 304 Punishment for culpable homicide not amounting to murder 

 

Exception (6) - Section 220(4) 

Acts forming an offence also constituting different offences when taken separately or in 

group  

 If several acts, of which one or more than one would by itself or themselves constitute an 

offence,  

 constitute when combined a different offence, 

the person accused of them may be charged with, and tried at one trial for the offence constituted 

by such acts when combined, and for any offence constituted by any one, or more, of such acts. 

 

Section 220 (4) Illustration (m)  

A commits robbery on B, and in doing so voluntarily causes hurt to him. A may be separately 

charged with, and convicted of, offences under sections 323, 392 and 394 of the Indian Penal Code. 

 These offences may be tried jointly. 

Section 323 Punishment for voluntarily causing hurt.  Separate 

Section 392 Punishment for robbery.  Separate 

Section 394 Voluntarily causing hurt in committing 

robbery.  
Combination of two offences 

[voluntarily causing hurt and 

robbery] 

 

Exception (7) - Section 221(1) 

                                    Where it is doubtful what offence has been constituted  

 

 If a single act or series of acts  

 is of such a nature that it is doubtful which of several offences the facts which can be proved 

will constitute,  

 the accused may be charged with having committed all or any of such offences, and any 

number of such charges may be tried at once; or  

 he may be charged in the alternative with having committed some one of the said offences. 

Section 221 Illustration (a) 

A is accused of an act which may amount to  

 theft (Section 378), or  

 receiving stolen property (Section 410), or  

 criminal breach of trust (Section 405), or  

 cheating (Section 411).  

 Charges for all offence - He may be charged with theft, receiving stolen property, criminal 

breach of trust and cheating, or 
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  Alternative Charges - he may be charged with having committed theft, or receiving 

stolen property, or criminal breach of trust or cheating. 

 Here it is not certain which offence has been committed by A. 

Illustration (a) – A is accused of an act which may amount to  

 theft, or  

 receiving stolen property, or 

  criminal breach of trust or  

 cheating.  

Charges for all offence (,) (and)- He may be charged with theft, receiving stolen property, 

criminal breach of trust and cheating, or 

Alternative Charges (or) -he may be charged with having committed theft, or receiving stolen 

property, or criminal breach of trust or cheating. 

 

Section 221 Illustration (C) – Alternative charge –  
 A states on oath before the Magistrate that he saw B hit C with a club.  

 Before the Sessions Court A states on oath that B never hit C.  

A may be charged in the alternative and convicted of intentionally giving false evidence, although 

it cannot be proved which of these contradictory statements was false. 

For Knowledge 

Section 221(1) & Section 221(2) 

 Section 221(1) (Joint Trial) Section 221(2) (Punishment)  

Main body If a single act or series of acts is of such 

a nature that it is doubtful which of 

several offences the facts which can be 

proved will constitute, the accused may 

be charged with having committed all 

or any of such offences, and any 

number of such charges may be tried at 

once; or he may be charged in the 

alternative with having committed 

some one of the said offences. 

If in such a case the accused is 

charged with one offence, and it 

appears in evidence that he 

committed a different offence for 

which he might have been charged 

under the provisions of sub-section 

(1), he may be convicted of the 

offence which he is shown to have 

committed, although he was not 

charged with it. 

Illustrations Illustration (a) – 

A is accused of an act which may 

amount to theft, or receiving stolen 

property, or criminal breach of trust or 

cheating. He may be charged with theft, 

receiving stolen property, criminal 

breach of trust and cheating, or he may 

be charged with having committed 

theft, or receiving stolen property, or 

criminal breach of trust or cheating. 

Illustration (b) – 

In the case mentioned, A is only 

charged with theft. It appears that 

he committed the offence of 

criminal breach of trust, or that of 

receiving stolen goods. He may be 

convicted of criminal breach of 

trust or of receiving stolen goods 

(as the case may be), though he 

was not charged with such offence. 
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Exception (8) - Section 223 

Certain person may be tried jointly 

 

The following persons may be charged and tried together, namely: 

(a) persons accused of the same offence committed in the course of the same transaction; 

[Section 220(1)] 

(b) persons accused of an offence and persons accused of abetment of, or attempt to commit, such 

offence; ( 

(c) persons accused of more than one offence of the same kind, within the meaning of section 219 

committed by them jointly within the period of twelve months; 

(d) persons accused of different offences committed in the course of the same transaction. 

(e) persons accused of an offence which includes theft, extortion, cheating, or criminal 

misappropriation, and persons accused of receiving or retaining, or assisting in the disposal or 

concealment of, property possession of which is alleged to have been transferred by any such 

offence committed by the first-named persons, or of abetment of or attempting to commit any such 

last-named offence; 

(f) persons accused of offences under sections 411 and 414 of the Indian Penal Code (45 of 1860) 

or either of those sections in respect of stolen property the possession of which has been transferred 

by one offence; 

(g) persons accused of any offence under Chapter XII of the Indian Penal Code (45 of 1860) 

relating to counterfeit coin and persons accused of any other offence under the said Chapter 

relating to the same coin, or of abetment of or attempting to commit any such offence; and the 

provisions contained in the former part of this Chapter shall, so far as may be, apply to all such 

charges. 

 

 

UP J (Mains) 1992 & 2003  

 

Q. 9 (d) - What are cases in which an accused person may be convicted of an offence which is not 

specified in the charge sheet on which he has been tried? 

Answer- Section 221(2) and section 222 are directly related to this problem. 

 

Section 221. Where it is doubtful what offence has been committed.—(1) If a single act or 

series of acts is of such a nature that it is doubtful which of several offences the facts which can 

be proved will constitute, the accused may be charged with having committed all or any of such 

offences, and any number of such charges may be tried at once; or he may be charged in the 

alternative with having committed some one of the said offences. 

 

(2) If in such a case the accused is charged with one offence, and it appears in evidence that he 

committed a different offence for which he might have been charged under the provisions of sub-

section (1), he may be convicted of the offence which he is shown to have committed, although 

he was not charged with it. 

 

 

Illustration 
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A is accused of an act which may amount to theft, or receiving stolen property, or criminal breach 

of trust or cheating. He may be charged with theft, receiving stolen property, criminal breach of 

trust and cheating, or he may be charged with having committed theft, or receiving stolen property, 

or criminal breach of trust or cheating. 

In the case mentioned, A is only charged with theft. It appears that he committed the offence of 

criminal breach of trust, or that of receiving stolen goods. He may be convicted of criminal breach 

of trust or of receiving stolen goods (as the case may be), though he was not charged with such 

offence. 

 

Section 222. When offence proved included in offence charged.—(1) When a person is charged 

with an offence consisting of several particulars, a combination of some only of which constitutes 

a complete minor offence, and such combination is proved, but the remaining particulars are not 

proved, he may be convicted of the minor offence, though he was not charged with it. 

(2) When a person is charged with an offence and facts are proved which reduce it to a minor 

offence, he may be convicted of the minor offence, although he is not charged with it. 

(3) When a person is charged with an offence, he may be convicted of an attempt to commit such 

offence although the attempt is not separately charged. 

Illustrations 

(a) A is charged, under section 407 of the Indian Penal Code (45 of 1860), with criminal breach 

of trust in respect of property entrusted to him as a carrier. It appears that he did commit criminal 

breach of trust under section 406 of that Code in respect of the property, but that it was not 

entrusted to him as a carrier. He may be convicted of criminal breach of trust under the said section 

406. 

Charge  

(Major offence)  

Punishment  

(Minor offence) 

Section 407 

Punishment for criminal breach of trust by carrier  
Section 406 

Punishment for criminal breach of trust 

 

(b) A is charged, under section 325 of the Indian Penal Code (45 of 1860), with causing grievous 

hurt. He proves that he acted on grave and sudden provocation. He may be convicted under section 

335 of that Code. 

 

Charge  

(Major offence)  

Punishment  

(Minor offence) 

Section 325 

Grievous hurt 
Section 335 

Causing grievous hurt on grave and sudden provocation 

 

 

 

 

 

 

 

 

 

 

Section 222 – Major offence (charge) to minor offence (punishment) is poosble, but 

minor offence (charge) to major offence (punishment) is not possible. Section 221 is 

based on doubtfull offences rather than minor to major or major to minor.  
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Section 224. Withdrawal of remaining charges on conviction on one of several charges  

 

Condition of withdrawal or Stay- 

 When a charge containing more heads than one is framed  

 against the same person, and  

 when a conviction has been had on one or more of them, 

(1) Withdrawal by Parties-  

i. the complainant, or  

ii. the officer conducting the prosecution, may,  

iii. with the consent of the Court, 

 withdraw the remaining charge or charges, or  

 

(2) Stay by Court-  

i. the Court of its own accord  

ii. may stay the inquiry into, or trial of,  

iii. such charge or charges and  

Effect of withdrawal - such withdrawal shall have the effect of an acquittal on such charge or 

charges, unless the conviction be set aside, in which case the said Court (subject to the order of the 

Court setting aside the conviction) may proceed with the inquiry into, or trial of, the charge or 

charges so withdrawn. 

S.No. Section  Important Points 

1 Section 34  Withdrawal of powers. 

2 Section 224 Withdrawal of Charges 

3 Section 257 Withdrawal of complaint 

4 Section 320 Compounding of offences 

5 Section 321 Withdrawal from prosecution 

6 Section 409 Withdrawal of cases and appeals by Session Judge 

7 Section 410 Withdrawal of cases by Judicial Magistrate 

8 Section  411 withdrawal of cases by Executive Magistrates 

Objective Questions 

Question UK Civil Judge 2005- For every distinct offence of which any person is accused there 

shall be a separate charge, and every such charge shall be tried separately. There are following 

exceptions of this rule – 

(a) Section 219 

(b) Section 220 and section 222 

(c) Section 219, Section 220 and section 222 

(d) Section 219, Section 220, Section 221 and section 223 

Answer – D. Explanation – Section 218(2) 

Question CHH. J( 2003)- A commits robbery on B, and in doing so voluntarily causes hurt to 

him. Can A separately be charged with offences under sections 323, 392 and 394 of the Indian 

Penal Code? 

(a) Yes (b) No (c)  It may be in alternate (d) It is discretionary power of Magistrate to impose 

charge 

Answer – Yes. Section 220(4) Illustration (m) 
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Question UK APO 2010- Which of the following section deals “What persons may be charged 

jointly”- 

(a) Section 224 

(b) Section 221 

(c) Section 222 

(d) Section 223 

Answer- (d) Section 223 

Question MP Civil Judge 1996 and Jharkhand (J) 2008  - A is accused of an act which may 

amount to theft, or receiving stolen property, or criminal breach of trust or cheating. 

A is only charged with theft. It appears that he committed the offence of criminal breach of trust, 

he 

(a) may be acquitted. 

(b) may be convicted for theft. 

(c) may be convicted for criminal breach of trust 

(d) may be discharged. 

Answer –C. Section 221 Illustration (b) 

Question -  A states on oath before the Magistrate that he saw B hit C with a club.  Before the 

Sessions Court A states on oath that B never hit C.  

(a) Is it necessary to know before prosecution which of the statement is true? 

(b) A can be convicted only after proving which of the statement  is false? 

(c) His prosecution shall be illegal. 

(d) A may be charged in the alternative and convicted of intentionally giving false evidence, 

although it cannot be proved which of these contradictory statements was false. 

Answer – D. Section 221 (c) 

Question- Following persons can be charged and tried together  

(a) persons accused of the same offence committed in the course of the same transaction; 

(b) persons accused of an offence and persons accused of abetment of, or attempt to commit, 

such offence; 

(c) persons accused of different offences committed in the course of the same transaction; 

(d) All of the above. 

Answer – D. Section 223. 

 

Section 224- Withdrawal of remaining charges on conviction on one of several charges.— 

 

When a charge containing more heads than one is framed against the same person, and when a 

conviction has been had on one or more of them, the complainant, or the officer conducting the 

prosecution, may, with the consent of the Court, withdraw the remaining charge or charges, or 

the Court of its own accord may stay the inquiry into, or trial of, such charge or charges and such 

withdrawal shall have the effect of an acquittal on such charge or charges, unless the conviction 

be set aside, in which case the said Court (subject to the order of the Court setting aside the 

conviction) may proceed with the inquiry into, or trial of, the charge or charges so withdrawn. 

 

Question -Who can withdraw the charges? 

Answer - Complainant or the officer conducting the prosecution may, with the consent of the 

Court, withdraw the prosecution. 

Question – When charges can be withdraw under section 224? 
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Answer- When there are head of charges (several charges) and accused has been convicted for 

come charges and regarding remaining charges case has not been decided. Regarding remaining 

charges complainant, or the officer conducting the prosecution may with the consent of the Court 

withdraw the prosecution. Even the Court of its own accord may stay the inquiry into, or trial of, 

such charge or charges. 

Question – What would be effect of withdrawal of Charges? 

Answer - such withdrawal shall have the effect of an acquittal on such charge or charges. 
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Mohan Singh v. State of Bihar130, (August 26, 2011) 

                           

                                [Error in ‘Charge’ regarding omission to state Section 302] 

 

Facts – Victims were running medical store. They were demanded money for Durga Puja and at 

the same time they were threatened that in case of non-payment, they have to face dire 

consequences. They did not pay and informed to the police station. Lakshmi Singh and Niraj Singh 

killed Sureshwar Jha and his son (Anil Kumar Jha) on direction of Mohan Singh. Reason of this 

killing was non-payment of money of extortion. Motihari (Bihar) Police Station registered FIR 

against all these three accused on the basis of information given by Vikas Kumar Jha. All the three 

accused were prosecuted for murder after hatching conspiracy for murder. 

 

    Accused (Mohan Singh) (A1) (In Jail) 

  

                             Lakshmi Singh (A2)  Niraj Singh (A3) 

 

 

 They killed by A.K. 47. 

 

 

 Victim (23/07/2005) 

Sureshwar Jha (F) (Deceased) 

 

                            Anil Kumar Jha (S1) (Deceased) Vikas Kumar Jha (S2
 ) (Informant) 

 

Offence -– In this case conspiracy (Section 120B), extortion (Section 387) and murder (Section 

302) were involved. 

Charge - In this case conspiracy, extortion and murder were involved. But at the time of framing 

of ‘Charges’ only section 120B and Section 387 were written. Section 302 were mistakenly not 

written. But facts of case in charges were narrated in such a manner that it was clear that accused 

were involved in conspiracy of causing of death.  

 

S. No. Offence  Section written in ‘Charge’ 

1 Conspiracy (Section 120B), Section 120B 

2 Extortion (Section 387) Section 387 

3 Murder (Section 302) Section 302 was not written. But facts mentioned in the 

‘Head of Charges’ were sufficient to give notice 

regarding commission of murder. 

 

 

                                                           
130 https://main.sci.gov.in/jonew/judis/38396.pdf (Visited on April 19, 2020). 

https://main.sci.gov.in/jonew/judis/38396.pdf
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Forum - This non-mentioning of section 302 in charge was neither raised before Trial Court, High 

Court nor in the course of examination under section 313 of Cr.P.C. It was first time raised in 

Supreme Court. This was challenged on the basis of Section 464. 

                                Non-mentioning of section 302 was raised 

 

S. No. Forum Raising of issue 

1 During examination under section 313 It was not raised. 

2 Trial Court  It was not raised. 

3 High Court  It was not raised. 

  Section 464 

4 Supreme Court It was raised first time before Supreme 

Court. It was raised on the ground of 

Section 464 of Cr.P.C.. 

 

 

Issue- Whether non-mentioning of section 302, IPC in ‘Head of Charges’ will affect proceeding. 

This issue was raised on the basis of section 464, Cr.P.C. According to appellant due to non-

mentioning of section 302, IPC in Charge was failure of justice. 

 

Section 215 - Effect of errors –  
3. No error in stating either the offence or the particulars required to be stated in the charge, 

and  

4. no omission to state the offence or those particulars, shall be regarded at any stage of the 

case as material,  

unless  

 the accused was in fact misled by such error or omission, and  

 it has occasioned a failure of justice. 

 

Section 215 

 

Error 

 

Stating                            Omission  

 

                 Offence  Particular   Offence  Particular 

  

Section 215 

 

 

Rule                          Exception  

Stating or omission is not material       Material if two conditions are fulfilled 

 

 

                                                     Mislead                           Failure of justice 
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There are four types of error these are – 

 

(1) Error in stating    

 (i) Error in stating offence  

 (ii)Error in stating particular 

of offence 

 

(2) Error in omission   

 (iii)Error regarding omission 

to state offence 
Mohan Singh v. State of 

Bihar 

 (iv) Error regarding omission 

to state particular of offence 

 

 

 

 

Remarks – According to section 211(4), ‘The law and section of the law against which the offence 

is said to have been committed shall be mentioned in the charge.In this case there was error 

regarding omission to state ‘section’ and law.  

Section 464 . Effect of omission to frame, or absence of, or error in, charge –  
 No finding, sentence or order by a Court of competent jurisdiction shall be deemed invalid 

merely on the ground that  

 no charge was framed or  

 on the ground of any error, omission or irregularity in the charge  

 including any misjoinder of charges,  

unless, in the opinion of the Court of  

 appeal,  

 confirmation or  

 revision,  

a failure of justice has in fact been occasioned thereby. 

Differnce between Sections 2015 & 464 

Ground Section 215 Section 464 

Stage This is applicable before Court 

of Trial. 

 

This is applicable before Court of  
 appeal,  

 confirmation or  

 revision 

 

Kind of 

error 

It is narrower. Error in stating or 

omission. Such error may be 

related to offence or particular of 

offence. 

It is wider .It is related to 

 no charge was framed or  

  any error, omission or irregularity in 

the charge  

 including any misjoinder of charges,  

When error 

will affect? 

Two conditions must be 

fulfilled. These are  

 Mislead 

 Failure of justice 

Only one condition is sufficient. This is  

 Failure of justice. 
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Important Points 

In this case following important points were discussed- 

(1) Purpose of Framing of Charge 

In the case of Mohan Singh v. State of Bihar (26 August, 2011, SC) Hon’ble Justice Asok Kumar 

Ganguly observed, “The purpose of framing a charge is to give intimation to the accused of clear, 

unambiguous and precise131 notice of the nature of accusation that the accused is called upon to 

meet in the course of a trial. 

 

 (2) Section 464 and criteria to decide ‘Failure of Justice’ - In the case of Dalbir Singh v. State 

of U.P., (2004), Supreme Court held that in view of Section 464 Cr.P.C. it is possible for the 

appellate or revisional court to convict the accused for an offence for which no charge was framed 

unless the court is of the opinion that the failure of justice will occasion in the process. The learned 

Judges further explained that in order to judge whether there is a failure of justice the Court has to 

examine  

 whether the accused was aware of the basic ingredients of the offence for which he is 

being convicted and 

  whether the main facts sought to be established against him were explained to him clearly 

and  

 whether he got a fair chance to defend himself. 

(3) Decision of this Case – 

Decision of High Court was affirmed . His conviction was upheld and his punishment was also 

upheld for life imprisonment. 

 Supreme Court said, “In view of such consistent opinion of this Court, we are of the view that no 

prejudice has been caused to the appellant for non-mentioning of Section 302 I.P.C. in the charge 

since all the ingredients of the offence were disclosed.  

I. The appellant had full notice and  

II. He had ample opportunity to defend himself against the same and  

III. He had at no earlier stage of the proceedings, the appellant had raised any grievance. 

IV. Apart from that, on overall consideration of the facts and circumstances of this case 

appellant neither suffered any prejudice nor has there been any failure of justice.  

V. In the instant case, in the charge it has been clearly mentioned that the accused-appellant 

has committed the murder of Anil Jha. By mentioning that the accused has committed the 

murder of Anil Jha all the ingredients of the charge have been mentioned and the 

requirement of Section 211(2) has been complied with.  

VI. Conclusion –On the basis of above grounds Supreme Court said, “We do not find any 

substance in the aforesaid grievance of the appellant.” 

Remarks – Section 9 (Identification of voice) and section 10 (Conspiracy) of Indian Evidence Act 

are also involved. But it is not our subject matters. 

                                                           
131 CUP - C-Clear, U- Unambiguous, P- Precise 
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Ajay Kumar Parmar v. State of Rajasthan132 (Sept. 27, 2012) 

 

Previous Year Question Papers of LL.B, Faculty of Law, University of Delhi, Delhi 

2017 

‘M’ a First Class Judicial Magistrate took the cognizance on Police Report under section 190(1) 

(b) of the Cr.P.C. against A, an accused an offence under section 302 of IPC. He found no 

substance in the case and discharged A. Is it valid? Give reasons in your support.  

 

Issue – Whether Magistrate can acquit / discharge accused without committing case to Court of 

Session in such offences which are exclusively triable by Court of Session. 

 

Introduction- Ajay Kumar Parmar v. State of Rajasthan133 is a landmark judgment related to 

committal proceeding under section 209. It is general rule that Court of Session does not take 

cognizance of cases barring few cases.134 Purpose of this is that frivolous and vexatious may be 

scrutinized at the initial stage. 

 Cases are committed to Court of Session either under section 209 or 323 of Cr.P.C. In both 

sections there are minute differences. Differences between both was thoroughly discussed in the 

case of Musa Pradhan and Another v. State of Orissa (2017, Orissa High Court).135 These 

differences are – 

 

Ground Section 209 Section 323 

Primacy Section 209 is main section regarding 

committal proceeding. 

The provisions of section 323 of the 

Code are in addition to the provision 

of Section 209 of the Code. 

Stage It is applicable at the initial stage. It is applicable during inquiry or trial 

before sighing judgment 

Exclusive Here offence is exclusively triable by 

Court of Session. 

Here offence need not to be exclusively 

triable by Court of Session. 

The expression “ought to be tried” 

in section 323 of Cr.P.C. includes such 

offences as are not triable exclusively 

by the Court of Session. 

 “appears to the Magistrate that the 

offence is triable exclusively by the 

Court of Session” as appears 

in section 209 Cr.P.C. 

“appears to the Magistrate that the case 

is one which ought to be tried by the 

Court of Session” as appears in section 

323 Cr.P.C. 

Routine The order of commitment 

contemplated under Section 209 of 

the Code is a routine mechanical 

order passed in conformity with the 

provisions of the schedule to the 

Code.  

The order contemplated under section 

323 of the Code is an exclusive order 

which requires close consideration by 

the Magistrate of the offence. 

                                                           
132 This case is available on: https://main.sci.gov.in/jonew/judis/39590.pdf (Visited on April 20, 2020) 
133 This case is available on: https://main.sci.gov.in/jonew/judis/39590.pdf (Visited on April 20, 2020) 
134 Under Section 119(2) Court of Session takes cognizance. 
135 This judgment is available on: https://indiankanoon.org/doc/18109674/  (Visited on April 23, 2020) 

https://main.sci.gov.in/jonew/judis/39590.pdf
https://main.sci.gov.in/jonew/judis/39590.pdf
https://indiankanoon.org/doc/18109674/
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     Section 209 

 

 

     Section 207                Section 208 

 

(1) Section 207 r/w Section 209. 

(2) Section 208 r/w Section 209. 
 

 

 

Sections 207& 208 – These two sections supply essential documents with the help of which 

accused can know information about offence, witnesses and evidence collected by authority. These 

are backbone of fair trial. Section 207 supplies documents in case of police report while 208 is 

applicable in other case. 

 

Supplies of document  

 

Section 207 (Police Report)  Section 208 (Otherwise than on police report 

1. Section 154 - Copy of FIR136  

2. Section 161 

3. Section 164 

4. Section 173 (2) 

5. Section 173 (5) 

(1) Section 161 

(2) Section 164 

(3) Section 200 

(4) Section 205 

 

 

Summary of this case – 

IPC 

 

1. Punishment for Rape (Section 376),  

2. Punishment for wrongful confinement (Section 342) 

Cr.P.C. 

1. Section 193 (This section was not cited in this case). 

2. Sections 207 to 209 

3. Section 323 (This section was not cited in this case). 

 

 

 

 

 

 

 

 

 

 

                                                           
136 This is the first and last place where ‘First Information Report’ words are used. 
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Chronology 

 

S. no. Important points Remarks 

 Pushpa She was servant of Durgi since last six months 

10/03/1997 

(Rape) 

Ajay Kumar s/o Dr. D.R. 

Parmar 

Ajay called Pushpa in his house under pretext 

of telephone call. He committed rape and 

confined her in his house. 

22/03/1997 

(FIR & 

Medical ) 

S.P. , Sirohi On the basis of her statement FIR was 

registered. In medical report, it was note down 

that she was habitual of sexual intercourse. 

 Section 161 Her statement was recorded under section 161. 

09.04.1997 She appeared before CJM and 

made application. CJM, Sirohi 

disposed application on the 

same date. He made direction 

Judicial Magistrate, Sheoganj 
to record her statement under 

section 164. 

She complained about improper investigation 

and expressed her desired to make recording of 

her statement under section 164 

09.04.1997 Direction to PP to produce case 

diary up to 4.00 p.m.  
 

10.04.1997 Case diary was produced on 

10.00 A.M. 

Her statement was recorded under section 164. 

 Charge sheet was filed.  

25.03.1998 Judicial Magistrate, Sheoganj He did not take cognizance for offence of rape 

and wrongful confinement and passed an order 

of discharge/acquittal. 

 Session Court, Sirohi.  Revision Petition was filed 

25.07.1998 Session Court, Sirohi reversed 

the decision of J.M. 
Grounds –  

(1) Rape was exclusively triable by Court of 

Session. In new Cr.P.C. there is no provision 

like  207-A, Old Cr.P.C. in Old Cr.P.C. there 

was provision for inquiry before committal of 

case. 

(2) Her statement under section 164 is not 

reliable. She was not produced by Police. 

 High Court  High Court affirmed the decision of Session 

Court and directed Judicial Magistrate -1st 

Class to commit the case to the Court of 

Session.  

23/04/2012 Committal of Case On the direction of High Court, Judicial 

Magistrate, Sheoganj committed case to the 

Session Court on 23/04/2012, 

27/09/2012 Supreme Court  Supreme Court upheld the decision of Court of 

Session and High Court. Supreme Court 

requested Session Court to decide case 

expeditiously with logical conclusion. 
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Facts- Pushpa had been employed as a servant at the residence of one sister Durgi for the past six 

years close to the residence of sister Durgi, Dr. D.R. Parmar and his son Ajay Parmar were also 

residing. On the day of the said incident, Ajay Parmar called Pushpa, the prosecutrix home on the 

pretext that there was a telephone call for her. When she reached the residence of Ajay Parmar, 

she was raped by him and was restrained from going out for a long period of time and kept indoors 

without provision of any food or water. However, the next evening, she was pushed out 

surreptitiously from the back exit of the said house. She then tried to commit suicide but was saved 

by Prakash Sen and Vikram Sen and then, eventually, after a lapse of about 10 days, the complaint 

in question was handed over to the SP, Sirohi.  

Subsequently, she herself appeared before the Chief Judicial Magistrate, Sirohi on 9.4.1997, and 

moved an application before him stating that, although she had lodged an FIR under Section 

376/342 IPC, the police was not investigating the case in a correct manner and, therefore, she 

wished to make her statement under Section 164 Cr.P.C. Her Statements were also recorded under 

section 161 of Cr.P.C. 

 

 

Main Point – Committal Proceeding (Section 209 of IPC) 

 

(1) Judicial Magistrate, Sheoganj (Rajasthan) - Judicial Magistrate discharged of the appellant 

(Ajay Kumar Parmar) for the offences under Sections 376 and 342 of IPC. 

(2) Session Judge- Session Judge reversed the decision in ‘Revision Petition’. 

(3) High Court - the High Court has upheld the judgment of Session Judge. 

(4) Supreme Court - This appeal has been preferred against the impugned judgment passed by 

the High Court of Rajasthan. 

Judicial Magistrate 

After submission of Police Report, Judicial Magistrate did not take cognizance and discharged the 

accused.  

Sessions Judge 

Sessions Judge reversed the decision of Judicial Magistrate on the two grounds- 

Firstly, that a case under Sections 376 and 342 IPC was triable by the Sessions Court and the 

Magistrate, therefore, had no jurisdiction to discharge/acquit the appellant on any ground 

whatsoever, as he was bound to commit the case to the Sessions Court, which was the only 

competent court to deal with the issue.  

Secondly, the alleged statement of the prosecutrix under Section 164 Cr.P.C. was not worth 

reliance as she had not been produced before the Magistrate by the police. 

     High Court  

High Court accepted the decision and reasoning of Session Court.  

     Supreme Court  
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Supreme Court observed following important points – 

(1) Mandatory Committal Proceeding - The scheme of the Code, particularly, the provisions of 

Sections 207 to 209 Cr.P.C., mandate the Magistrate to commit the case to the Court of Sessions, 

when the charge-sheet is filed. A conjoint reading of these provisions make it crystal clear that the 

committal of a case exclusively triable by the Court of Sessions, in a case instituted by the police 

is mandatory. 

The scheme of the Code simply provides that the Magistrate can determine, whether the facts 

stated in the report make out an offence triable exclusively, by the Court of Sessions. Once he 

reaches the conclusion that the facts alleged in the report, make out an offence triable exclusively 

by the Court of Sessions, he must commit the case to the Sessions Court. 

(2) Section 190 - The Magistrate, in exercise of its power under Section 190 Cr.P.C., can refuse 

to take cognizance if the material on record warrants so. The Magistrate must, in such a case, be 

satisfied that the complaint, case diary, statements of the witnesses recorded under Sections 161 

and 164 Cr.P.C., if any, do not make out any offence. At this stage, the Magistrate performs a 

judicial function. 

However, he cannot appreciate the evidence on record. 

(3) Offence cognizable by Court of Session- When an offence is cognizable by the Sessions 

Court, the Magistrate cannot probe into the matter and discharge the accused. It is not permissible 

for him to do so, even after considering the evidence on record, as he has no jurisdiction to probe 

or look into the matter at all. His concern should be to see what provisions of the Penal statute 

have been mentioned and in case an offence triable by the Sessions Court has been mentioned, he 

must commit the case to the Sessions Court and do nothing else. 

  Old and New Cr.P.C. -The Magistrate had no business to discharge the appellant. In fact, Section 

207-A in the old Cr.P.C., empowered the Magistrate to exercise such a power. However, in the 

Cr.P.C. 1973, there is no provision analogous to the said Section 207-A. 

(4) Section 164- Supreme Court held that in this case statement under section 164 was not 

recorded properly. 

(5) Refusal of Judicial Magistrate to take cognizance - Refusal of Judicial Magistrate to take 

cognizance on the basis of section 164 was totally wrong. The court should not pass an order of 

acquittal by resorting to a course of not taking cognizance, where prima facie case is made out by 

the Investigating Agency 

(6) Utmost haste and Arbitrary -The facts which occurred in front of Chief Judicial Magistrate 

and Magistrate First Class on 09.04.1997 and 10.04.1997 reveals that the court proceeded with 

utmost haste and any action taken so hurridly, can be labelled as arbitrary. 

(7) Ratio of Sanjay Gandhi v. Union of India (Feb.14, 1978) –  

Hon’ble Justice Krishna Iyer observed, “  

 it is not open to the committal court to launch on a process of satisfy itself that a prima 

facie case has been made out on the merits.  

 The jurisdiction once vested in him under the earlier Code has been eliminated now under 

the present Code. Therefore, to hold that he can go into the merits even for a prima facie 
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satisfaction is to frustrate the Parliament’s purpose in re-moulding s. 207-A (old Code) into 

its present non-discretionary shape. Expedition was intended by this change and this will 

be defeated successfully if interpretatively we hold that a dress rehearsal of a trial before 

the Magistrate is in order. 

 In our view, the narrow inspection hole through which the committing Magistrate has to 

look at the case limits him merely to ascertain whether the case, as disclosed by the police 

report, appears to the Magistrate to show an offence triable solely by the Court of Session.  

 If there is no proper evidence Court of Session may discharge accused under section 227. 

Conclusion 

 He was bound under law, to commit the case to the Sessions Court, where such application for 

discharge would be considered. The order of discharge is therefore, a nullity, being without 

jurisdiction. 

 

Remarks – Handwritings of victim were not matching. I am not going to discuss sections 45, 47 

and 73 of Indian Evidence Act, 1872 related to handwriting. 

 

 

Previous Years Question Papers of LL.B, Faculty of Law, University of Delhi, Delhi 

 

2017 

‘M’ a First Class Judicial Magistrate took the cognizance on Police Report under section 190(1) 

(b) of the Cr.P.C. against A, an accused an offence under section 302 of IPC. He found no 

substance in the case and discharged A. Is it valid? Give reasons in your support.  

     Answer 

Answer of this question depends upon the ratio of Ajay Kumar Parmar vs. State of Rajasthan. ‘M’ 

a First Class Judicial Magistrate was not authorised to reject the case. If case is triable by Court of 

Session, he was bound under section 209 to commit the case to the Court of Session. As per 

Schedule First of Cr.P.C. murder is exclusively triable by Court of Session. Court of Session has 

power to consider the grievances of accused under section 227 of Cr.P.C. 

Decision of ‘M’ a First Class Judicial Magistrate is not valid. 
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UNIT –VI 

Trials - Sections 225 to 265A 

 

Previous Years Question Papers of Uttar Pradesh (J) (Mains) 

 

1982  

 

Question 6 (a) – What are the objects of ‘Summary Trial’?  What offences may be summarily 

tried and by whom? Give brief account of general provisions of summery trial contained 

in the Cr.P.C. 

 1984 

 

Question 5 (a) Give brief account of the general provisions of trial in ‘Warrant Cases’ as 

contained in Cr.P.C.  

Question 5 (b) - What is the effect of non-appearance or death of complaint in trial of summons 

cases by Magistrate? 

1985 

 

Question 6 (a) – Give a brief account of the general procedure to be observed by the Magistrate 

in the trial of Summons Cases?  

(b) Who can withdraw the complaint and what is its effect? 

(c) In the trial of warrant case proceedings have been instituted upon complaint. On the date 

fixed for the hearing, the complainant remains absent. What order can be passed by the Magistrate?  

1986 

 

Question 6 (b)- Narrate in brief the procedure for ‘Session Trial’? 

1987 

 

Question 9 (a) – What do you understand by ‘Summary Trial’? By whom and in which cases 

summary trial is prescribed?   

Question 10 (a) (iii)- Illustrate and distinguish between: Summons Cases and Warrant Cases. 

     1991 

Question 8 (a) –Prescribe the procedure of trial of ‘Warrant case instituted on police report’. 

Question 9 (a) – In a complaint case, the complainant of a date fixed is absent. Counsel for the 

accused urged that the complaint be dismissed and the accused acquitted. Counsel for the 

complainant contends however that there was nothing to be done as summons for the doctor, for 

whose evidence, the date was fixed, had not been issued by the office of the Court despite deposit 

of process-fee by complainant and therefore the case be adjourned to some other date. Decide.  

     1992  
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No question 

1997 

No question 

1999 

 

Question 8 – Referring the statutory provisions, discuss the validity of the following- 

 

(b) A Magistrate in a Summary Trial proceeding on conviction passes a sentence order for 4 

months imprisonment.  

Question 10(a) - What are the reasons for providing different procedure provided for warrant cases 

instituted on police report and cases instituted otherwise than on a police report by Magistrate? 

Discuss. 

 

Question 10(b) – Point out difference between trial procedure provided for warrant cases instituted 

on police report and that provided for cases instituted otherwise than on police report. 

2000 

What do you understand by ‘Summary Trial’? What offences may be tried summarily and by 

whom? 

     2003 

All questions of 1992 and 1999 have been repeated in dicto. 

      

2006 

 

Question 10(a) – Explain clearly the distinction in trials between summons case and warrant case. 

2012 

Question 9 (b) What is Summary trial? What offences may be summarily tried and by whom? 

Question 10(b) Give a brief account of general provisions of trial in warrant cases as contained in 

Cr.P.C. Question 10(c) What is the effect of non-appearance or death of complainant in a trial  of 

summons cases by Magistrate? 

     2013 

Question 9 (a) What is plea bargaining? Briefly describe its procedure. Whether these provisions 

apply in respect of all types of offences and all types of victims? 

(b) – Describe briefly the procedure of trial by a Magistrate in complaint cases. 

    

     2015 

Question 9 (c) Explain the nature and procedure of summery trial. ‘A’ commits theft by stealing 

property of ‘B’ worth Rs. 500. Can this offence be tried summarily? 

2013 & 2016 
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Question 9 (a) What is plea bargaining? Briefly describe its procedure. Whether these provisions 

apply in respect of all types of offences? Can victim of crime make any objection against this 

bargaining? Explain. 

Question 10 (a) - Explain clearly the distinction in trials between summons case and warrant case. 

2019 

Question 8 (b) - Discuss the modes of recording evidence in a Session Trial. How does Summons 

Trial differs from Warrant Trial? Explain 

 

Delhi University Previous Year Question Papers 

2017 

What is plea bargaining? In which cases is plea bargaining not available? 

Question Paper 7935 

Plea bargaining undermines the rights of victims as well as the accused. Do you agree? Give 

reasons. 

Question Paper 7972 

Question No. 8. Discuss the following - (b) Plea Bargaining  

 

Question Paper 7932 

Question 5. (a) - What is the justification and applicability of the concept of ‘Plea Bargaining’ in 

the Indian context. Is it different from compounding of offences? 

Remarks – I did not search question related to nature of trial 

 

 

Question Paper Cr.P.C. LL.B.DU, 2019 

 

Question 2(b) – Sections 262 & 250 

 

 Referring the statutory provisions, discuss the validity of the following: 

(i) A Magistrate in ‘Summary Trial’ proceeding on conviction passes an order for four months 

imprisonment. 

(ii) For complaint against accused without reasonable cause, the Magistrate orders for payment of 

compensation in favour of the accused. For default in payment of compensation, he passes an order 

for 60 days imprisonment. 

Remarks – 

 (i) Section 262 (2) 
 (ii) Section 250 (3) [Only for knowledge read also 358(3)] 

 

 

Question 6 (b) 



211 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

Discuss the provisions relating to plea bargaining Under the Cr.P.C. as amended by Criminal Law 

Amendment Act, 2005. 

 

Remark- Sections 265A to 265L 

 

Question 7 (b) 

 On 21/05/2015 at 4.00p.m. X,Y,Z and A  had assaulted V with fist and kicks. V was rushed 

to hospital where he was declared dead. An FIR was lodged on the basis of case under 

section 304(First Part) read with section 34.  

 After completion of investigation charge sheet was submitted against these four accused, 

but during the trial A died. Session Trial was held against remaining accused and they were 

convicted and sentenced to imprisonment for life and fine 25000/rs (and default of payment 

additional imprisonment for six months). 

 After the verdict of the conviction accused had, at the time of hearing on quantum of 

sentence, placed all relevant factors which should have been well thought out for 

determining the appropriate amount of sentence. 

 But Trial Court after mentioning them in order had not considered them and without 

assigning any special reason the learned Session Judge has awarded maximum possible 

punishment. 

What do you think whether the Session Judge in the instant case complied with form and letters 

obligation which section 235(2) impose. Discuss with the help of case laws.  

 

Remark – Ajay Pandit @ Jagdish Dayabhai Patel v. State of Maharashtra 

Question 8  

 

Write detail note on any two of the following- 

 (a) Discharge, Acquittal and conviction 
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Comments  

Kinds of Trial 

S.No. Trial Chapter Sections 

1 Session Trial Chapter XVIII Sections 225 to 237. 

2 Trial of Warrant cases137 by 

Magistrate 

Chapter XIX Sections 238 to 250. 

 (a) Cases instituted on a police report Do Sections 238 to 243, &  

Sections 248 to 250 

 (b) Cases instituted otherwise than on 

police report 

Do Sections 244 – 247, &  

Sections 248 to 250 

3 Trial of summons-cases138 by 

magistrates 

Chapter XX 

 

Sections 251 to 259 

4 Summary Trials Chapter XXI Sections 260-265 

 

 Is framing of Charge necessary? 

 

In case of Session Trial and Warrant Trial, framing of charge is mandatory. While in cases of 

Summons and Summary Trial, framing of charges is not necessary. In these cases framing of 

charge is discretionary power of Magistrate.  

 

Table 

1 Session Trial  Section  

228 

Court of Session shall frame in 

writing a charge against the 

accused. 

2 (i) 

 

Warrant Trial 

A.–Cases instituted on a police report 
Section  

240 

Magistrate shall frame in writing 

a charge against the accused. 

2 (ii) 

 

Warrant Trial 

B.–Cases instituted otherwise than on 

police report 

Section 

246(1) 

Magistrate shall frame in writing 

a charge against the accused. 

3 Trial of summons-cases by Magistrates Section  

251 

It shall not be necessary to frame 

a formal charge 

4 Summary Trial 

Sections 260 -265 

Section  

262(1) 

Trial of summons case and 

summary trial are same except 

with certain exceptional cases. 

So no need to frame charge. 

                                                           
137 Section 2 (x) - “warrant-case” means a case relating to an offence punishable with death, imprisonment for life or 

imprisonment for a term exceeding two years 
138 Section 2 (w) - “summons-case” means a case relating to an offence, and not being a warrant-case 
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Session Trial (Trial before Court of Session) 

There are four stages when trial will end. These circumstances have been mentioned under Section 

227(Discharge), Section 229 (Conviction on plea of guilty) Section 232 (Acquittal) and Section 

235 (Judgment of acquittal or conviction). 

 

1  Section 227  Discharge 

2  Section 229  Conviction on plea of guilty 

3  Section 232  Acquittal 

4  Section 235  Judgment of acquittal or conviction 

 

Section 225. Trial to be conducted by Public Prosecutor139 

Section 226. Opening case for prosecution. 

Section 227. Discharge. 

Section 228. Framing of charge 

Section 229. Conviction on plea of guilty 

Section 230. Date for prosecution evidence. 

Section 231. Evidence for prosecution. 

Section 232. Acquittal 

Section 233. Entering upon defence. 

Section 234. Arguments. 

Section 235. Judgment of acquittal or conviction. 

Section 236. Previous conviction. 

Section 237. Procedure in cases instituted under section 199(2). 

 

 

 

Other Important Sections 

 

Section 309 - Power to postpone or adjourn proceedings (Famous dialogue of Damini Movie) 

Section 310 - Local inspection by Judges or Magistrates 

Section 311 - Court Witness (Power to summon material witness, or examine person present) 

Section 313 - Personal examination of accused (It is not examined on oath). 

  (a) may…at any stage 

                                                           
139Section 2 (u) “Public Prosecutor” means any person appointed under section 24, and includes any person acting 

under the directions of a Public Prosecutor. 
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(b) shall…. after the witnesses for the prosecution have been examined and before 

accused is called on for his defence. 

Section 314 - Oral arguments and memorandum of arguments 

Section 315 - Accused person to be competent witness. 

 

Arrangement of Sections according process of Session Trial 

 

S.No. Section Important Points 

1 Section 209 Committal of case to Court of Session 

 

2 Section 225 

& 226 

Opening case for prosecution by Public Prosecutor 

 

3 Section 227 Discharge 

4 Section 228 

(1) 

Framing of charge 

  (a) may frame charge 

  (b) shall frame charge 

5 Section 228 

(2) 

Charge read and explain and asking for pleading of guilty. 

6 Section 229 Accused may be convicted on plea of guilty. 

7 Section 230 Date for prosecution evidence. 

8 Section 231 Evidence for prosecution. 

9 Section 314 Oral arguments and memorandum of arguments 

10 Section 313 Personal examination of accused (It is not examined on oath). 

  (a) may…at any stage 

(b) shall…. after the witnesses for the prosecution have 

been examined and before accused is called on for his 

defence. 

11 Section 232 Acquittal.   

12 Section 233 Entering upon defence. 

13 Section 315 Accused person to be competent witness. 

14 Section 234 Arguments. 

15 Section 314 Oral arguments and memorandum of arguments 

16 Section 235 Judgment of acquittal or conviction. 

 

 

 

 

Session Trial 

Section 209. Commitment of case to Court of Session when offence is triable exclusively by 

it -When in a case instituted on a police report or otherwise, the accused appears or is brought 

before the Magistrate and it appears to the Magistrate that the offence is triable exclusively by the 

Court of Session, he shall- 
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(a) commit, after complying with the provisions of section 207 or section 208, as the case may be, 

the case to the Court of Session, and subject to the provisions of this Code relating to bail, remand 

the accused to custody until such commitment has been made; 

(b) subject to the provisions of this Code relating to bail, remand the accused to custody during, 

and until the conclusion of, the trial; 

(c) send to that Court the record of the case and the documents and articles, if any, which are to be 

produced in evidence; 

(d) notify the Public Prosecutor of the commitment of the case to the Court of Session. 

Comment - 

In the case of K.P. Raghavan & Anr. v. M.H. Abbas and Anr.140 (6 September, 1966) Supreme 

Court observed, “No doubt a Magistrate enquiring into a case under  Section 209, Cr. P. C, is not 

to act as a mere Post Office, and has to come to a conclusion whether the case before him is fit 

for commitment of the accused to the Court of Session; but in arriving at that conclusion, it is not 

the function of an enquiring Magistrate to weigh the pros and cons of the prosecution and defence 

evidence and to discharge the accused merely because in his view the defence evidence was better 

than the prosecution evidence.” 

Section 225. Trial to be conducted by Public Prosecutor.—In every trial before a Court of 

Session, the prosecution shall be conducted by a Public Prosecutor141. 

Section 226. Opening case for prosecution.—When the accused appears or is brought before the 

Court in pursuance of a commitment of the case under section 209, the prosecutor shall open his 

case by describing the charge brought against the accused and stating by what evidence he 

proposes to prove the guilt of the accused. 

 

Section 227. Discharge.—If,  

 upon consideration of the record of the case and  

 the documents submitted therewith, and  

 after hearing the submissions of the accused and the prosecution in this behalf,  

the Judge considers that there is not sufficient ground for proceeding against the accused, he shall  

 discharge the accused and  

 record his reasons for so doing. 

Comment – In the case of Union of India v. Prafulla Kumar Samal & Anr.142 (November 6, 1978) 

Supreme Court observed, “The words ‘not sufficient ground for proceeding against the accused’ 

clearly show that the Judge is not a mere post office to frame the charge at the behest of the 

prosecution, but has to exercise his judicial mind to the facts of the case in order to determine 

whether a case for trial has been made out by the prosecution.” 

In case of two views- If two views are equally possible and the Judge is satisfied that the evidence 

produced before him while giving rise to some suspicion but not grave suspicion against the 

accused, he will be fully within his right to discharge the accused. 

 

In case of discharge proceeding ends. 

                                                           
140 AIR 1967 SC 740 
141 Section 2(u) “Public Prosecutor” means  

 any person appointed under section 24, and includes  

 any person acting under the directions of a Public Prosecutor; 
142 AIR1979SC 366 
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Section 228. Framing of charge.- 

 

(1) If, after such consideration and hearing as aforesaid, the Judge is of opinion that there is 

ground for presuming that the accused has committed an offence which— 

 (a)is not exclusively triable by the Court of Session, he may, frame a charge against the 

accused and, by order, transfer the case for trial to the Chief Judicial Magistrate, or any 

other Judicial Magistrate of the first class and direct the accused to appear before the Chief 

Judicial Magistrate, or, as the case may be, the Judicial Magistrate of the first class, on such 

date as he deems fit, and thereupon such Magistrate shall try the offence in accordance 

with the procedure for the trial of warrant-cases instituted on a police report; 

 (b) is exclusively triable by the Court, he shall frame in writing a charge against the 

accused. 

(2) Where the Judge frames any charge under clause (b) of sub-section (1), the charge shall be read 

and explained to the accused and the accused shall be asked whether he pleads guilty of the offence 

charged or claims to be tried. 

     Comment 

Section 227 Discharge the Judge considers that there is not sufficient ground 

for proceeding against the accused, 

Section 228 Framing of charge the Judge is of opinion that there is ground for 

presuming that the accused has committed an offence 

 

Section 228(1) contents….after such consideration and hearing as aforesaid. This line denotes that 

section 227 and 228 must be read inter alia. 

 

Post office 

 

 Judge should not act as post office. He must apply his judicious mind. 

   

Section 209  

(Committal 

Proceeding) 

K.P. Raghavan & Anr. 

v. M.H. Abbas and 

Anr.143 (6 September, 

1966)  

Supreme Court observed, “No doubt a 

Magistrate enquiring into a case under  

Section 209, Cr. P. C, is not to act as a mere 

Post Office…. 

Section 228 

(Framing of Charge) 

Union of India v. 

Prafulla Kumar Samal 

& Anr.144 (November 6, 

1978) 

Supreme Court observed, “The words ‘not 

sufficient ground for proceeding against the 

accused’ clearly show that the Judge is not 

a mere post office to frame the charge at 

the behest of the prosecution 

 

 

Section 229. Conviction on plea of guilty. 
If the accused pleads guilty,  

 the Judge shall record the plea and 

                                                           
143 AIR 1967 SC 740 
144 AIR1979SC 366 
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  may, in his discretion, convict him thereon. 

 

Comment – If the accused is convicted on the basis of his plea of guilty, his right of appeal is 

substantially curtailed by section 375145. 

Section 230. Date for prosecution evidence.—If the accused 

 refuses to plead, or  

 does not plead, or  

 claims to be tried or  

 is not convicted under section 229,  

the Judge  

 shall fix a date for the examination of witnesses, and  

 may, on the application of the prosecution, issue any process for compelling the attendance 

of any witness or the production of any document or other thing. 

Section 231. Evidence for prosecution. 
(1) On the date so fixed, the Judge shall proceed to take all such evidence146 as may be produced 

in support of the prosecution. 

(2) The Judge may, in his discretion, permit the cross-examination147 of any witness to be deferred 

until any other witness or witnesses have been examined or recall any witness for further cross-

examination. 

 

Section 314. Oral arguments and memorandum of arguments. 
(1) Any party to a proceeding may, as soon as may be, after the close of his evidence, address 

concise oral arguments, and may, before he concludes the oral arguments, if any, submit a 

memorandum to the Court setting forth concisely and under distinct headings, the arguments in 

support of his case and every such memorandum shall form part of the record. 

(2) A copy of every such memorandum shall be simultaneously furnished to the opposite party. 

(3) No adjournment of the proceedings shall be granted for the purpose of filing the written 

arguments unless the Court, for reasons to be recorded in writing, considers it necessary to grant 

such adjournment. 

(4) The Court may, if it is of opinion that the oral arguments are not concise or relevant, regulate 

such arguments. 

 

Section 313. Power to examine the accused 

 

(1) In every inquiry or trial, for the purpose of enabling the accused personally to explain any 

circumstances appearing in the evidence against him, the Court— 

(a) may at any stage, without previously warning the accused put such questions to him as the 

Court considers necessary; 

(b) shall, after the witnesses for the prosecution have been examined and before he is called on for 

his defence, question him generally on the case: 

Provided that in a summons-case, where the Court has dispensed with the personal attendance of 

the accused, it may also dispense with his examination under clause (b). 

(2) No oath shall be administered to the accused when he is examined under sub-section (1). 

                                                           
145 Section 375- No appeal in certain cases when accused pleads guilty. 
146 Section 3 of the Indian Evidence Act, 1872 defines ‘Evidence’. 
147 Section 137 of the Indian Evidence Act, 1872 defines ‘Cross-examination’. 
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(3) The accused shall not render himself liable to punishment by refusing to answer such questions, 

or by giving false answers to them. 

(4) The answers given by the accused may be taken into consideration in such inquiry or trial, 

and put in evidence for or against him in any other inquiry into, or trial for, any other offence 

which such answers may tend to show he has committed. 

(5) The Court may take help of Prosecutor and Defence Counsel in preparing relevant questions 

which are to be put to the accused and the Court may permit filing of written statement by the 

accused as sufficient compliance of this section. 

Section 232. Acquittal.—If,  

 after taking the evidence for the prosecution, 

  examining the accused and  

 hearing the prosecution and the defence on the point, 

 the Judge considers that there is no evidence that the accused committed the offence, the Judge 

shall record an order of acquittal. 

 

Section 233. Entering upon defence. 
 

(1) Where the accused is not acquitted under section 232,  

 he shall be called upon to enter on his defence and adduce any evidence he may have in 

support thereof. 

(2) If the accused puts in any written statement, the Judge shall file it with the record. 

(3) If the accused applies for the issue of any process for compelling the attendance of any witness 

or the production of any document or thing, the Judge shall issue such process unless he considers, 

for reasons to be recorded, that such application should be refused on the ground that it is made 

for the purpose of vexation or delay or for defeating the ends of justice. 

 

 

Section 315. Accused person to be competent witness. 
 

(1) Any person accused of an offence before a Criminal Court shall be a competent witness for the 

defence and may give evidence on oath in disproof of the charges made against him or any 

person charged together with him at the same trial: 

Provided that- 

(a) he shall not be called as a witness except on his own request in writing; 

(b) his failure to give evidence shall not be made the subject of any comment by any of the parties 

or the Court or give rise to any presumption against himself or any person charged together with 

him that the same trial. 

(2) Any person against whom proceedings are instituted in any Criminal Court under section 98, 

or section 107 or section 108, or section 109, or section 110, or under Chapter IX or under Part B, 

Part C or Part D of Chapter X, may offer himself as a witness in such proceedings: 

Provided that in proceedings under section 108, section 109, or section 110, the failure of such 

person to give evidence shall not be made the subject of any comment by any of the parties or the 

Court or give rise to any presumption against him or any other person proceeded against together 

with him at the same inquiry. 

Section 234. Arguments.—When the examination of the witnesses (if any) for the defence is 

complete, 
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 the prosecutor shall sum up his case and  

 the accused or his pleader shall be entitled to reply: 

 

Provided that where any point of law is raised by the accused or his pleader, the prosecution may, 

with the permission of the Judge, make his submissions with regard to such point of law. 

 

Section 314 –Section 314n is aaplicable on both parties. This section deals oral arguments and 

memorandum of arguments. 

 

Section 235. Judgment of acquittal or conviction.—(1) After hearing arguments and points of 

law (if any), the Judge shall give a judgment in the case. 

(2) If the accused is convicted, the Judge shall, unless he proceeds in accordance with the 

provisions of section 360, 

 hear the accused on the questions of sentence, and  

 then pass sentence on him according to law. 

 

 

Hearing on sentence 

 Summary of cases –  

 Santa Singh v. State of Punjab; (1976) 

 Bachan Singh v. State of Punjab; (1980) 

 Dagdu & ors. v. State of Maharashtra; (1977)  

 Muniappan v. State of Tamil Nadu (1981)  

 Rajesh Kumar v. State through Government of NCT of Delhi; (2011) 

 Ajay Pandit @ Jagdish Dayabhai Patel v. State of Maharashtra (2012) 

 

Section 236. Previous conviction.—In a case where a previous conviction is charged under the 

provisions of sub-section (7) of section 211, and the accused does not admit that he has been 

previously convicted as alleged in the charge, the Judge may, after he has convicted the said 

accused under section 229 or section 235, take evidence in respect of the alleged previous 

conviction, and shall record a finding thereon: 

Provided that no such charge shall be read out by the Judge nor shall the accused be asked to plead 

thereto nor shall the previous conviction be referred to by the prosecution or in any evidence 

adduced by it, unless and until the accused has been convicted under section 229 or section 235. 

Section 237. Procedure in cases instituted under section 199(2).—(1) A Court of Session taking 

cognizance of an offence under sub-section (2) of section 199 shall try the case in accordance with 

the procedure for the trial of warrant-cases instituted otherwise than on a police report before a 

Court of Magistrate: 

Provided that the person against whom the offence is alleged to have been committed shall, unless 

the Court of Session, for reasons to be recorded, otherwise directs, be examined as a witness for 

the prosecution. 

(2) Every trial under this section shall be held in camera if either party thereto so desires or if the 

Court thinks fit so to do. 
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CHAPTER XIX 

TRIAL OF WARRANT-CASES BY MAGISTRATES 

 

A - Cases instituted on a police report 

Section 238. Compliance with section 207.—When, in any warrant-case instituted on a police 

report, the accused appears or is brought before a Magistrate at the commencement of the trial, the 

Magistrate shall satisfy himself that he has complied with the provisions of section 207. 

Section 239. When accused shall be discharged.—If, upon considering the police report and the 

documents sent with it under section 173 and making such examination, if any, of the accused as 

the Magistrate thinks necessary and after giving the prosecution and the accused an opportunity of 

being heard, the Magistrate considers the charge against the accused to be groundless, he shall 

discharge the accused, and record his reasons for so doing. 

Section 240. Framing of charge.—(1) If, upon such consideration, examination, if any, and 

hearing, the Magistrate is of opinion that there is ground for presuming that the accused has 

committed an offence triable under this Chapter, which such Magistrate is competent to try and 

which, in his opinion, could be adequately punished by him, he shall frame in writing a charge 

against the accused. 

(2) The charge shall then be read and explained to the accused, and he shall be asked whether he 

pleads guilty of the offence charged or claims to be tried. 

Section 241. Conviction on plea of guilty.—If the accused pleads guilty, the Magistrate shall 

record the plea and may, in his discretion, convict him thereon. 

Section 242. Evidence for prosecution.—(1) If the accused refuses to plead or does not plead, or 

claims to be tried or the Magistrate does not convict the accused under section 241, the Magistrate 

shall fix a date for the examination of witnesses: 

Provided that the Magistrate shall supply in advance to the accused, the statement of witnesses 

recorded during investigation by the police. 

(2) The Magistrate may, on the application of the prosecution, issue a summons to any of its 

witnesses directing him to attend or to produce any document or other thing. 

(3) On the date so fixed, the Magistrate shall proceed to take all such evidence as may be produced 

in support of the prosecution: 

Provided that the Magistrate may permit the cross-examination of any witness to be deferred until 

any other witness or witnesses have been examined or recall any witness for further cross-

examination. 
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Section 243. Evidence for defence.—(1) The accused shall then be called upon to enter upon his 

defence and produce his evidence; and if the accused puts in any written statement, the Magistrate 

shall file it with the record. 

(2) If the accused, after he has entered upon his defence, applies to the Magistrate to issue any 

process for compelling the attendance of any witness for the purpose of examination or cross-

examination, or the production of any document or other thing, the Magistrate shall issue such 

process unless he considers that such application should be refused on the ground that it is made 

for the purpose of vexation or delay or for defeating the ends of justice and such ground shall be 

recorded by him in writing: 

Provided that, when the accused has cross-examined or had the opportunity of cross-examining 

any witness before entering on his defence, the attendance of such witness shall not be compelled 

under this section, unless the Magistrate is satisfied that it is necessary for the ends of justice. 

(3) The Magistrate may, before summoning any witness on an application under sub-section (2), 

require that the reasonable expenses incurred by the witness in attending for the purposes of the 

trial be deposited in Court. 

B.—Cases instituted otherwise than on police report 

Section 244. Evidence for prosecution.—(1) When, in any warrant-case instituted otherwise than 

on a police report, the accused appears or is brought before a Magistrate, the Magistrate shall 

proceed to hear the prosecution and take all such evidence as may be produced in support of the 

prosecution. 

(2) The Magistrate may, on the application of the prosecution, issue a summons to any of its 

witnesses directing him to attend or to produce any document or other thing. 

Section 245. When accused shall be discharged.—(1) If, upon taking all the evidence referred 

to in section 244, the Magistrate considers, for reasons to be recorded, that no case against the 

accused has been made out which, if unrebutted, would warrant his conviction, the Magistrate shall 

discharge him. 

(2) Nothing in this section shall be deemed to prevent a Magistrate from discharging the accused 

at any previous stage of the case if, for reasons to be recorded by such Magistrate, he considers the 

charge to be groundless. 

Section 246. Procedure where accused is not discharged.—(1) If, when such evidence has been 

taken, or at any previous stage of the case, the Magistrate is of opinion that there is ground for 

presuming that the accused has committed an offence triable under this Chapter, which such 

Magistrate is competent to try and which, in his opinion, could be adequately punished by him, he 

shall frame in writing a charge against the accused. 

(2) The charge shall then be read and explained to the accused, and he shall be asked whether he 

pleads guilty or has any defence to make. 

(3) If the accused pleads guilty, the Magistrate shall record the plea, and may, in his discretion, 

convict him thereon. 

(4) If the accused refuses to plead, or does not plead or claims to be tried or if the accused is not 

convicted under sub-section (3), he shall be required to state, at the commencement of the next 
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hearing of the case, or, if the Magistrate for reasons to be recorded in writing so thinks fit, 

forthwith, whether he wishes to cross-examine any, and, if so, which, of the witnesses for the 

prosecution whose evidence has been taken. 

(5) If he says he does so wish, the witnesses named by him shall be recalled and, after cross-

examination and reexamination (if any), they shall be discharged. 

(6) The evidence of any remaining witnesses for the prosecution shall next be taken, and after cross 

examination and re-examination (if any), they shall also be discharged. 

 

Section 247. Evidence for defence.—The accused shall then be called upon to enter upon his 

defence and produce his evidence; and the provisions of section 243 shall apply to the case. 

 

C - Conclusion of trial 

 

Section 248. Acquittal or conviction.—(1) If, in any case under this Chapter in which a charge 

has been framed, the Magistrate finds the accused not guilty, he shall record an order of acquittal. 

(2) Where, in any case under this Chapter, the Magistrate finds the accused guilty, but does not 

proceed in accordance with the provisions of section 325 or section 360, he shall, after hearing the 

accused on the question of sentence, pass sentence upon him according to law. 

(3) Where, in any case under this Chapter, a previous conviction is charged under the provisions 

of sub-section (7) of section 211 and the accused does not admit that he has been previously 

convicted as alleged in the charge, the Magistrate may, after he has convicted the said accused, 

take evidence in respect of the alleged previous conviction, and shall record a finding thereon: 

Provided that no such charge shall be read out by the Magistrate nor shall the accused be asked to 

plead thereto nor shall the previous conviction be referred to by the prosecution or in any evidence 

adduced by it, unless and until the accused has been convicted under sub-section (2). 

 

Section 249. Absence of complainant.- 

 When the proceedings have been instituted upon complaint, and  

 on any day fixed for the hearing of the case,  

 (i) the complainant is absent, and 

 (ii) the offence may be lawfully compounded or  

 (iii) is not a cognizable offence,  

the Magistrate may, in his discretion, notwithstanding anything hereinbefore contained, at any time 

before the charge has been framed, discharge the accused. 

 

DU LL.B. 2019 

 

Question 2(b) - Referring the statutory provisions, discuss the validity of the following: 

 (ii) For complaint against accused without reasonable cause, the Magistrate orders for payment of 

compensation in favour of the accused. For default in payment of compensation, he passes an order 

for 60 days imprisonment. 
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Answer - Section 250 (3). 

 

 

 

Section 250148. Compensation for accusation without reasonable cause.—(1) If, in any case 

instituted  

 upon complaint or  

 upon information given to a police officer or  

 to a Magistrate,  

one or more persons is or are accused before a Magistrate of any offence triable by a 

Magistrate, and  

 the Magistrate by whom the case is heard discharges or acquits all or any of the 

accused, and  

 is of opinion that there was no reasonable ground for making the accusation against 

them or any of them,  

 the Magistrate may, by his order of discharge or acquittal,  

if the person upon whose complaint or information the accusation was made is present, call upon 

him forthwith to show cause why he should not pay compensation to such accused or to each or 

any of such accused when there are more than one; or, if such person is not present, direct the issue 

of a summons to him to appear and show cause as aforesaid. 

 

(2) Order or payment of compensation -The Magistrate shall record and consider any cause 

which such complainant or informant may show, and if he is satisfied that there was no reasonable 

ground for making the accusation, may, for reasons to be recorded make an order that 

compensation to such amount, 

 not exceeding the amount of fine he is empowered to impose, as he may determine,  

 be paid by such complainant or informant 

  to the accused or to each or any of them. 

 

(3) Imprisonment for in default of payment -The Magistrate may, by the order directing 

payment of the compensation under sub-section (2), further order that, in default of payment, the 

person ordered to pay such compensation shall undergo simple imprisonment for a period not 

exceeding thirty days. 

                                                           
148 Section 358. Compensation to persons groundlessly arrested.- 

 (1) Whenever any person causes a police officer to arrest another person, if it appears to the Magistrate by whom the 

case is heard that there was no sufficient ground for causing such arrest, the Magistrate may award such compensation, 

not exceeding one thousand rupees, to be paid by the person so causing the arrest to the person so arrested, for his 

loss of time and expenses in the matter, as the Magistrate thinks fit. 

(2) In such cases, if more persons than one are arrested, the Magistrate may, in like manner, award to each of them 

such compensation, not exceeding one thousand rupees, as such Magistrate thinks fit. 

(3) All compensation awarded under this section may be recovered as if it were a fine, and, if it cannot be so 

recovered, the person by whom it is payable shall be sentenced to simple imprisonment for such term not exceeding 

thirty days as the Magistrate directs, unless such sum is sooner paid. 
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(4) When any person is imprisoned under sub-section (3), the provisions of sections 68 and 69 of 

the Indian Penal Code (45 of 1860) shall, so far as may be, apply. 

(5) No exemption from any civil or criminal liability149 - No person who has been directed to 

pay compensation under this section shall, by reason of such order, be exempted from any civil or 

criminal liability in respect of the complaint made or information given by him: 

Provided that any amount paid to an accused person under this section shall be taken into account 

in awarding compensation to such person in any subsequent civil suit relating to the same matter. 

(6) Appeal other than in petty cases- A complainant or informant who has been ordered under 

sub-section (2) by a Magistrate of the second class to pay compensation exceeding one hundred 

rupees, may appeal from the order, as if such complainant or informant had been convicted on a 

trial held by such Magistrate. 

(7) When an order for payment of compensation to an accused person is made in a case which is 

subject to appeal under sub-section (6), 

 the compensation shall not be paid to him before the period allowed for the presentation 

of the appeal has elapsed, or,  

 if an appeal is presented, before the appeal has been decided; and 

  where such order is made in a case which is not so subject to appeal the compensation 

shall not be paid before the expiration of one month from the date of the order. 

 

(8) The provisions of this section apply to summons-cases as well as to warrant-cases. 

 

Comparison between Section 250 and Section 358 

 

Remarks Section 250  Section 358.  

Ground Compensation for accusation without 

reasonable cause.  

Compensation to persons 

groundlessly arrested 

 Accusation without ground Arrest without ground 

Imprisonment simple imprisonment for a period not 

exceeding thirty days. 

simple imprisonment for such 

term not exceeding thirty days 

Proceeding The provisions of this section apply to 

summons-cases as well as to warrant-

cases. 

It is applicable to all cases. 

Amount of 

fine 

not exceeding the amount of fine he is 

empowered to impose 

not exceeding one thousand 

rupees, 

Nature of case Only Summons-cases and warrant-cases Here nature of trial or offence is 

immaterial. 

 

 

 

 

                                                           
149 In such case victim i.e. who had been arrested on false complain, can file case regarding malicious prosecution 

under civil law and case of defamation under civil and criminal law.  
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CHAPTER XX 

 

TRIAL OF SUMMONS-CASES BY MAGISTRATES 

 

Section 251. Substance of accusation to be stated.—When in a summons-case the accused 

appears or is brought before the Magistrate, the particulars of the offence of which he is accused 

shall be stated to him, and he shall be asked whether he pleads guilty or has any defence to make, 

but it shall not be necessary to frame a formal charge. 

Comments- Framing of charge is not mandatory in summons and summary cases. But if Magistrate 

thinks fit he can frame charge. Stating him the particulars of the offence of which he is accused 

shall be sufficient.  

Table 

Framing of Charge 

1 Session Trial  Section  

228 

Court of Session shall frame in 

writing a charge against the 

accused. 

2 (i) 

 

Warrant Trial 

A.–Cases instituted on a police report 
Section  

240 

Magistrate shall frame in writing 

a charge against the accused. 

2 (ii) 

 

Warrant Trial 

B.–Cases instituted otherwise than on 

police report 

Section 

246(1) 

Magistrate shall frame in writing 

a charge against the accused. 

3 Trial of summons-cases by magistrates Section  

251 

It shall not be necessary to frame 

a formal charge 

4 Summary Trial 

Sections 260 -265 

Section  

262(1) 

Trial of summons case and 

summary trial are same except 

with certain exceptional cases. 

No need to frame charge. 

 

Section 252. Conviction on plea of guilty.—If the accused pleads guilty, the Magistrate shall 

record the plea as nearly as possible in the words used by the accused and may, in his discretion, 

convict him thereon. 

Conviction on plea of guilty 

1 Court may… Session Trail Section 229 

2 Court may… Warrant Cases 

Instituted on police report 

Section 241 

3 Court may… Warrant Cases 

Instituted other than police report 

Section 246(3) 

4 Court may… Summons cases Section 252 

5 Court may… Summary Trial Section 262(1) 

(Similar to Summons cases) 
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Section 253. Conviction on plea of guilty in absence of accused in petty cases.—(1) Where a 

summons has been issued under section 206 and the accused desires to plead guilty to the charge 

without appearing before the Magistrate, he shall transmit to the Magistrate, by post or by 

messenger, a letter containing his plea and also the amount of fine specified in the summons. 

(2) The Magistrate may, in his discretion, convict the accused in his absence, on his plea of guilty 

and sentence him to pay the fine specified in the summons, and the amount transmitted by the 

accused shall be adjusted towards that fine, or where a pleader authorised by the accused in this 

behalf pleads guilty on behalf of the accused, the Magistrate shall record the plea as nearly as 

possible in the words used by the pleader and may, in his discretion, convict the accused on such 

plea and sentence him as aforesaid. 

Section 254. Procedure when not convicted.—(1) If the Magistrate does not convict the accused 

under section 252 or section 253, the Magistrate shall proceed to hear the prosecution and take all 

such evidence as may be produced in support of the prosecution, and also to hear the accused and 

take all such evidence as he produces in his defence. 

(2) The Magistrate may, if he thinks fit, on the application of the prosecution or the accused, issue 

a summons to any witness directing him to attend or to produce any document or other thing. 

(3) The Magistrate may, before summoning any witness on such application require that the 

reasonable expenses of the witness incurred in attending for the purposes of the trial be deposited 

in Court. 

Section 255. Acquittal or conviction.—(1) If the Magistrate, upon taking the evidence referred 

to in section 254 and such further evidence, if any, as he may, of his own motion, cause to be 

produced, finds the accused not guilty, he shall record an order of acquittal. 

(2) Where the Magistrate does not proceed in accordance with the provisions of section 325 or 

section 360, he shall, if he finds the accused guilty, pass sentence upon him according to law. 

(3) A Magistrate may, under section 252 or section 255, convict the accused of any offence triable 

under this Chapter, which from the facts admitted or proved he appears to have committed, 

whatever may be the nature of the complaint or summons, if the Magistrate is satisfied that the 

accused would not be prejudiced thereby. 

 

Section 256. Non-appearance or death of complainant. 

(1)  

 If the summons has been issued on complaint, and 

  on the day appointed for the appearance of the accused, or any day subsequent thereto to 

which the hearing may be adjourned,  

 the complainant does not appear,  
 the Magistrate shall, notwithstanding anything hereinbefore contained,  

 acquit the accused,  

 unless for some reason he thinks it proper to adjourn the hearing of the case to some other 

day: 

Provided that where the complainant is represented by a pleader or by the officer conducting the 

prosecution or where the Magistrate is of opinion that the personal attendance of the complainant 

is not necessary, the Magistrate may, dispense with his attendance and proceed with the case. 
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(2) The provisions of sub-section (1) shall, so far as may be, apply also to cases where the non-

appearance of the complainant is due to his death. 

 

 

Absence or non-appearance of complainant 

 

 

Section 249   Section 256 

Warrant Case (Discharge)      Summons Case (Acquittal) 

Section 257. Withdrawal of complaint – 

 

(1) Only complainant is competent 

 If a complainant,  

 at any time before a final order is passed  

(2) Only Summons Cases 

 in any case under this Chapter (Chapter XX), 

(3) Duty to satisfy the Magistrate 

 satisfies the Magistrate  

 that there are sufficient grounds  

 for permitting him to withdraw his complaint  

 

(4) Against accused- 

 

 against the accused, or  

 if there be more than one accused, against all or any of them,  

(5) Permission of Magistrate 

 the Magistrate may permit him to withdraw the same, and 

(6) Effect - 

 shall thereupon acquit the accused against whom the complaint is so withdrawn. 

 

 

 

 

Section 258. Power to stop proceedings in certain cases –  

 In any summons-case 

  instituted otherwise than upon complaint,  

 a Magistrate of the first class or, with the previous sanction of the Chief Judicial Magistrate, 

any other Judicial Magistrate, 

  may,  

 for reasons to be recorded by him,  

 stop the proceedings  

Discharge & Acquittal 

 at any stage without pronouncing any judgment and  
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 where such stoppage of proceedings is made after the evidence of the principal witnesses 

has been recorded, 

 pronounce a judgment of acquittal, and 

 in any other case, release the accused, and such release shall have the effect of discharge. 

Comment  

 Acquittal - The stoppage of proceeding will have the effect of acquittal of the accused if 

the stoppage is made after the evidence of the principal witnesses has been recorded. 

 Discharge – If the proceeding is stopped before the before taking of evidence, it shall has 

the effect of discharge. 

 

Difference between Section 257 & Section 258 

 

S.No. Section 257 Section 258 

   

Nature Withdrawal of proceeding Power to stop proceedings in certain cases 

Authorised Only ‘Complainant’ is authorised 

to withdraw 

Magistrate of the first class or, 

with the previous sanction of the Chief 

Judicial Magistrate,  

any other Judicial Magistrate 

Complaint/ 

Police 

Report 

In summons cases which has been 

instituted upon complaint  

In summons cases which has been 

instituted otherwise than upon complaint 

e.g. 

Police report or suo motu 

Effect Effect of withdrawal of complaint is 

acquittal of accused 

Effect of stop of proceeding may be 

discharge or acquittal as the case may be. 

Timing Complaint may be withdrawn at 

any time before a final order is 

passed. 

Proceeding may be stopped at any age 

without pronouncing any judgment. 

 

 

 

Section 259. Power of Court to convert summons-cases into warrant-cases. 

 When in the course of the trial of a summons-case  

 relating to an offence punishable with imprisonment for a term exceeding six months, 

  it appears to the Magistrate that in the interests of justice,  

 the offence should be tried in accordance with the procedure for the trial of warrant-cases,  

such Magistrate may proceed to re-hear the case in the manner provided by this Code for the trial 

of warrant-cases and may re-call any witness who may have been examined. 
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                     Differences between Summons Cases and Warrant Cases150 

 

Basis Summons Cases Warrant Cases 

Provision Section 2(w) & Chapter XX Section 2(x) & Chapter XIX 

Definition “Summons- case” means a case relating 

to an offence, and not being a warrant- 

case. 

“Warrant- case” means a case relating 

to an offence punishable with death, 

imprisonment for life or 

imprisonment for a term exceeding 

two years. 

Gravity It is less serious. It is more serious 

Kind of 

Procedure 

for trial 

There is only one procedure prescribed 

for trial of summons cases (Sections 251 

– 259). It is immaterial whether court 

has taken cognizance on the basis of 

police report, complaint or own 

knowledge. 

There are two types of procedure for 

trial of warrant cases by Magistrates 

namely: (1) Warrant Cases instituted 

on police report (Sections 238 – 243, 

248-250) and (2) Warrant Cases 

instituted otherwise than on police 

report (Sections 244 – 247, 248-250). 

Framing of 

Charge 

Framing of charge is not necessary 

(Section 251). Stating particulars of 

offence will be sufficient. Here framing 

of charge is discretion of Court. [It is 

advice for judges to frame charge so that 

advocate cannot exploite poor and 

illiterate accused. 

Framing of charge is necessary 

(Section 240 and section 246). 

Here framing of charge is mandatory 

of Court. 

Issue of 

process 

Rule is that in summons cases summons 

shall be issued (Section 204(1) (a)). 

There are certain exceptional cases as 

mentioned in section 87, Cr.P.C 

In warrant cases either warrant or 

summons may be issued [Section 

204(1) (b)]. Generally even in warrant 

cases summons is issued, 

Conversion  

Section 259 

Trial of Summons Cases can be 

converted into trial of warrant cases if 

two conditions are being fulfilled 

namely; (1) Offence is punishable 

exceeding six months. (2) It is necessary 

in the interest of justice. 

Trial of Warrant Cases cannot be 

converted into Summons cases. 

Logic – If offence is of serious nature, 

procedure must be lenthy so that 

accused can get proper opportunity to 

defend himself. 

Acquittal/ 

Discharge 

 

In case of non-appearance of 

complainant, Magistrate may acquit the 

accused [Section 256] 

In case of non-appearance of 

complainant, Magistrate may 

discharge the accused in some case 

before framing of charge [Section 

249]. 

 

 

                                                           
150 UP (J) Mains 2016 Q. No. 8 Distiction between trial of summons cases and warrant cases. 



230 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

 

 

Difference between Summons case and Summons 

Basis Summons Case Summons 

Meaning  Section 2 (w), Cr.P.C. This word has not been defined. 

Purpose It is division for the 

purpose of trial. 

This is part of process to compel attendace 

of  accused before Court 

Main provisions Chapter XX Section 61 to 69 & 204 

Kind There is no kind  It is issued in two copies (Duplicate). 

 

CHAPTER XXI [SUMMARY TRIALS]  

(1) Section 260.  Power to try summarily.  

(2) Section 261.  Summary trial by Magistrate of the second class.  

(3) Section 262.  Procedure for summary trials.  

(4) Section 263.  Record in summary trials.  

(5) Section 264.  Judgment in cases tried summarily.  

(6) Section 265.  Language of record and judgment. 

 

Section 260 [Power to try summarily] 

 

      Discretion of Court                  Who can try?   What offences can be tried? 

      [3+1= 4]   [9] 

 

Section 261 [Summary trial by Magistrate of the second class] 

 

High Court must authorize.                                            High Court can authorize….six month..  

 

 

     Section 262 [Procedure for summary trials.] 

 

Same as Summons Trial [Chapter XX]            Maximum imprisonment for three months 

 

 

     Section 264 [Judgment in cases tried summarily] 

 

         Substance                 Reason for finding 

 

Section 265 – Language of record and judgment shall be according to section 272.151 

  

                                                           
151 Section 272 – Language of Court. 
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Question – Which Chapter does discuss about ‘Summary Trial’? 

Answer – Chapter XXI [Sections 260 – 265] of Cr.P.C. deals summary trial. 

Question – What is meaning of ‘Summary Trial’?   

Answer – Meaning of Summary trial was discussed in the 41st Report of Law Commission of India 

in Para 22.1 at page 178.152 According to this report, “From the point of view of procedure,  

 a summary trial is an abridged form of the regular trial and  

 is resorted to in order to save time in trying petty cases.” 

Question – Is summary trial justified? 

Answer – Justification of Summary trial was discussed in the 41st Report of Law Commission of 

India in Para 22.1 at page 178.153 It was observed, “Short-cuts in procedure in criminal cases are 

not without risks; but in view of the safeguards provided as to  

 the type of judicial officers who may exercise this power, 

 the nature of the offences that may be so tried and  

 the punishment that may be inflicted in such trials,  

summary jurisdiction is justifiable.” 

Question - What are the objects of ‘Summary Trial’?   

Answer – Main object of summary trial is to conduct trial in speedy manner. Objects of summary 

trial were discussed by Patna High Court in the case of Bindeshwari Mandal and Anr. vs Birju 

Mandal (3 June, 1958). In this case the Court observed, “The whole object of Summary Trial is to 

save time by shortening the record and the work of the Magistrate in making the record in petty 

cases.” 

Question – Who can conduct Summary trial? 

Answer – According to combined reading of section 260(1) and section 261, there are four 

authorities who are authorised to conduct cases summarily. These are mentioned in below table – 

S.N. Authority Section Authorization  

 Unconditional    

1 Chief Judicial 

Magistrate 

Section 260(1) No need of authorization 

2 Metropolitan 

Magistrate. 

Section 260(1) No need of authorization 

 Conditional   

3 Magistrate of the 

First class 

Section 260(1) Authorised by High Court  

4 Magistrate of the 

Second class 

Section 261 Authorised by High Court. It can authorise to try 

summarily any offence which is punishable only 

with fine or with imprisonment for a term not 

exceeding six months with or without fine, and any 

abetment of or attempt to commit any such offence. 

                                                           
152 41st Report is available at: http://lawcommissionofindia.nic.in/1-50/Report41.pdf (Visited on April 28, 2020). 
153 41st Report is available at: http://lawcommissionofindia.nic.in/1-50/Report41.pdf (Visited on April 28, 2020). 

http://lawcommissionofindia.nic.in/1-50/Report41.pdf
http://lawcommissionofindia.nic.in/1-50/Report41.pdf
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Question - What offences may be tried summarily? 

Answer – It is discretionary powers of prescribed authorities to decide the offences summarily.   

According to section 260(1), prescribed authorities may, if he thinks fit try in a summary way all 

or any of the following offences – 

(i)  Summons Cases- offences not punishable with death, imprisonment for life or imprisonment 

for a term exceeding two years; 

(ii) Theft not exceeding 2000 rs.- Theft, under section 379, section 380 or section 381 of the IPC. 

where the value of the property stolen does not exceed two thousand rupees. 

(iii) Stolen Property not exceeding 2000 rs.-   receiving or retaining stolen property, under 

section 411 of the IPC, where the value of the property does not exceed two thousand rupees; 

(iv) assisting in the concealment or disposal of stolen property not exceeding 2000 rs.-     

assisting in the concealment or disposal of stolen property, under section 414 of the IPC. Where 

the value of such property does not exceed two thousand rupees 

(v)  Lurking house trespass and Lurking house trespass by night- offences under sections 454 

and 456 of the IPC. 

(vi) Breach of Peace and Criminal Intimidation-  insult with intent to provoke a breach of the 

peace, under section 504, and criminal intimidation punishable with imprisonment for a term 

which may extend to two years, or with fine, or with both, under section 506 of the IPC. 

(vii) abetment of any of the foregoing offences; 

(viii) an attempt to commit any of the foregoing offences, when such attempt is an offence; 

(ix) Complaint under Cattle-trespass Act, 1871- any offence constituted by an act in respect of 

which a complaint may be made under section 20 of the Cattle-trespass Act, 1871. 

Offence Provision  Not Exceeding 2000 rs. 

Theft section 379, section 380 or 

section 381 

Do 

Stolen Property  Section 411 Do 

Assisting in the concealment 

or disposal of stolen property 

Section 414 Do 

 

DU LL.B. 2019  

Question 2(b) -Referring the statutory provisions, discuss the validity of the following: 

(i) A Magistrate in ‘Summary Trial’ proceeding on conviction passes an order for four months 

imprisonment. 

Answer- Section 262(2)- According to 262(2), “No sentence of imprisonment for a term 

exceeding three months shall be passed in the case of any conviction under this Chapter”. 

A Magistrate in ‘Summary Trial’ proceeding on conviction passes an order for four months 

imprisonment. Such order is illegal. He was authorised to pass an order only for three months.  

Question – What is the limit of awarding of imprisonment in case of conviction of offences 

prescribed under section 260(1)? 

Answer – Maximum three months - According to 262(2), “No sentence of imprisonment for a 

term exceeding three months shall be passed in the case of any conviction under this Chapter”. 
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Question – What is method of procedure of Summary Trial? 

Answer – According to Section 262 (1), in trials under this Chapter, the procedure specified in 

this Code for the trial of summons-case shall be followed except as hereinafter mentioned.  

 On this basis, it can be concluded that framing of charge is not necessary under Summary 

Trial as mentioned in section 251 for Summons Trial. 

 Maximum punishment can be awarded for three months in Summary Trial. 

 According to Section 264, in every case tried summarily in which the accused does not 

plead guilty, the Magistrate shall record the substance of the evidence and a judgment 

containing a brief statement of the reasons for the finding. 

Question – Who can authorise Judicial Magistrate, Second Class for summary trial? For which 

offences he can be authorised? 

Answer - High Court for those offences for which imprisonment does not exceed six months. 

According to Section 261, The High Court may confer on any Magistrate invested with the powers 

of a Magistrate of the second class power to try summarily any offence which is punishable only 

with fine or with imprisonment for a term not exceeding six months with or without fine, and any 

abetment of or attempt to commit any such offence. 

Question – What would be effect of summary trial if it is conducted Magistrate who is not 

authorised to conduct summary trial? 

Answer – Section 461(m). Such proceedings shall be void. 

 

Objective Questions 

Question-(UK J, 2002). Under which sections of Cr.P.C. summary trial has been mentioned? 

Options 

(1) - Sections 251 -259 

(2) – Sections 238-250 

(3) – Sections 260 -265 

(4) – Sections 266 -271 

Answer -(3)- Sections 260 -265. 

Question-(MP J, 2011)- Maximum punishment in case of conviction in ‘Summary Trial’ has been 

provided – 

(a) Three Months 

(b) Six Months 

(c) One Month 

(d) 15 Days. 

Answer – (a) Three Months 

 Question (MP APO 2009) – Offences prescribed under section 260 can be tried summarily 

(a) Chief Judicial Magistrate 

(b) Metropolitan Magistrate. 

(c) Magistrate of the First class authorised by High Court. 

(d) All of the above. 

Answer – D. 
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Question (MP J 1993) –Which of the following procedure must be followed during ‘Summary 

trial’? 

(a) Procedure mentioned in C.P.C. 

(b) Procedure for summons trial 

(c) Procedure for Warrant Trial 

(d) Procedure directed by High Court  

Answer - (b) Procedure for summons trial 

 

Question - Which of the following offence can’t be tried summarily? 

(a) Grievous Hurt 

(b) Theft when value of property is less than 2000 rs. 

(c) Lurking house trespass (s. 454) and Lurking house trespass by night (S.456). 

(d) Abetment of offences as mentioned in sections 260 of Cr.P.C.  

Answer -(a) Grievous Hurt. 
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CHAPTER VI 

PROCESSES TO COMPEL APPEARANCE 

        

Summary 

1. 239th Report of Law Commission of India 

2. Summons  

3. Avoiding from taking of summons 

4. Effect of defective summons 

5. Warrant can be issued in lieu or addition of Summons[Section 87] 

6. Warrant 

7. Differences between Summons and Warrant 

8. Differences between ‘Bailable Warrant’ (BW) and ‘Non-bailable Warrant’ (NBW). 

Provisions 

 

1. Section 61. Form of summons. 

2. Section 62. Summons how served. 

3. Section 63. Service of summons on corporate bodies and societies. 

4. Section 64. Service when persons summoned cannot be found. 

5. Section 65 Procedure when service cannot be effected as before provided. 

6. Section 66 Service on Government servant. 

7. Section 67 Service of summons outside local limits. 

8. Section 68 Proof of service in such cases and when serving officer not present. 

9. Section 69. Service of summons on witness by post. 

 

239th Report of Law Commission of India [2012]. 

Problems in execution of warrant & delay in trial-The most conspicuous reason for the delays 

in the progress of trial is non-execution of warrants by the Police. Unserved summons and non-

bailable warrants (NBWs) have a telling effect on the Criminal Justice scenario. Police inaction, 

indifference or inability are the contributory factor to the grim situation of pendency of large 

number of unexecuted NBWs. The cases get adjourned from time to time because of non-

appearance of one or some of the accused. Police plead their inability to apprehend the accused 

(against whom NBWs and Proclamation orders have been issued) for good and bad reasons. The 

fact remains that Police do not consider it as a priority item and they act in a casual and routine 

manner. Even the prominent accused (holding a public position or leading a political party) are 

shown as absconding or not available for contact, as demonstrated by the case on hand. There is 

only one Police Constable attached to each Criminal Court and some times that single Constable 

attends to the work of two courts. He acts as a post office to carry the summons/warrants to the 

Police Station and leave it to the SHO to act on it. There are innumerable instances in which the 

Police Officer concerned does not even send up a report to the Court as to the stage of NBW and 

the specific reason for non-apprehension of the accused. In the State of Jharkhand, the feedback is 

that warrants remain unexecuted for months and years as the Police personnel are not available for 

attending to this work, inasmuch as they 26 are deployed on duty in remote and sensitive areas to 

cope up with the extremist menace etc.154 

                                                           
154 Report No.239 of Law Commission of India. Title of this Report is “Expeditious Investigation and Trial of Criminal 

Cases Against Influential Public Personalities”. It was submitted in March 2012.  Para 9.1, Page 26. 

http://lawcommissionofindia.nic.in/reports/report239.pdf (Visited on April 30, 2020). 

http://lawcommissionofindia.nic.in/reports/report239.pdf
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In the State of U.P., it appears that there is a Summons Cell of Police in every district which is 

assigned the work of executing the summons/warrants. But, either the force attached to that Cell 

is inadequate or their services are diverted quite often to other jobs. 

Recommendation  

1. Special Police for execution of process- Law Commission is of the view that dedicated 

Police personnel should be put in place to attend exclusively to Court-related duties viz., 

service of summons and execution of warrants.155  

2. Service of process by e-mail- All court notices, summons for appearance or summons for 

production of documents may be served through e-mail.156 

Summons 

Meaning – ‘Summons’ word has not been defined in Code of Criminal Procedure. Summons is a 

legal document which is issued by Court to accused, complainant, witnesses and other persons to 

present before Court or produce documents or things. 

Summons should not be confused with ‘Summons Case’. Summons is also issued in Civil Cases.157 

But there is some difference.  

Summons 

 

 

              Civil Law [C.P.C.]                 Criminal Law [Cr.P.C.] 

              [Order V, Sections 27-32] [Sections 61 -69& 91-92]    

 

CPC Cr.P.C. 

Order V, Rule 15 Section 64 

… adult member of the family, whether male or 

female, who is residing with him. 

Adult male member of the family 

residing with him 

 

Kinds of Summons 

 

 

             Summons for appearance      or       Summons for production of documents 

              [Sections 61 -69]    [Sections 91 & 92] 

Whom summons is issued? 

 

 

                           Accused158            Witness159   Complainant160        Third Person161 

 

Summons  

 

1. Summons to an accused person - Section 61 & Form No. 1, Second Schedule. 

                                                           
155 Para 9.1, Page 26. http://lawcommissionofindia.nic.in/reports/report239.pdf 
156 Page 33. http://lawcommissionofindia.nic.in/reports/report239.pdf 
157 Order V, Code of Civil Procedure, 1908. 
158 Summons to accused are issued in number of cases. For example Section 204,  
159 Summons to witnesses are issued in number of cases. For example sections 242(2), 244(2), 254(2) 
160 Section 250 
161 For example section 91. In this section person is neither accused, witness nor complainant. He is to be believed to 

be in possession of desired documents or things. 

http://lawcommissionofindia.nic.in/reports/report239.pdf
http://lawcommissionofindia.nic.in/reports/report239.pdf
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2. Summons to witness - Section 61162 & Form No. 33, Second Schedule. 

3. Complainant. 

4. Third Person. 

 

Form of summons. – 

1. Every summons issued by a Court under this Code 

2. shall be in writing,  

3. in duplicate, 

4. signed by the presiding officer of such Court or by such other officer as the High Court 

may, from time to time, by rule direct, and  

5. shall bear the seal of the Court. 

 

Section 62. Summons how served - (1) 
 Every summons shall be served by a police officer, or 

  subject to such rules as the State Government may make in this behalf, by an officer of 

the Court issuing it or other public servant. 

(2) The summons shall, if practicable, be served personally on the person summoned, by 

delivering or tendering to him one of the duplicates of the summons. 

(3) Every person on whom a summons is so served shall, if so required by the serving officer, sign 

a receipt therefor on the back of the other duplicate. 

 

     Indian Penal Code 

Section 172. Absconding to avoid service of summons of other proceeding.  

Section 173. Preventing service of summons or other proceeding, or preventing publication thereof 

     Cr.P.C. 

Section 350. Summary procedure for punishment for non-attendance by a witness in 

obedience to summons. 
(1) If any witness being summoned to appear before a Criminal Court is legally bound to appear 

at a certain place and time in obedience to the summons and without just excuse neglects or refuses 

to attend at that place or time or departs from the place where he has to attend before the time at 

which it is lawful for him to depart, and the Court before which the witness is to appear is satisfied 

that it is expedient in the interest of justice that such a witness should be tried summarily, the Court 

may take cognizance of the offence and after giving the offender an opportunity of showing cause 

why he should not be punished under this section, sentence him to fine not exceeding one hundred 

rupees. 

(2) In every such case the Court shall follow, as nearly as may be practicable, the procedure 

prescribed for summary trials. 

 

Section 466. Defect or error not to make attachment unlawful.—No attachment made under 

this Code shall be deemed unlawful, nor shall any person making the same be deemed a trespasser, 

on account of any defect or want of form in the summons, conviction, writ of attachment or other 

proceedings relating thereto. 

 

 

                                                           
162 Summons to witnesses are issued in number of cases. For example sections 242(2), 244(2). 
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Section 63. Service of summons on corporate bodies and societies.—Service of a summons on 

a corporation may be effected by serving it on  

 the secretary,  

 local manager or  

 other principal officer of the corporation, or  

by letter sent by registered post, addressed to the chief officer of the corporation in India, in which 

case the service shall be deemed to have been effected when the letter would arrive in ordinary 

course of post. 

Explanation.-In this section, “corporation” means an incorporated company or other body 

corporate and includes a society registered under the Societies Registration Act, 1860 (21 of 1860). 

Section 64. Service when persons summoned cannot be found. 

 Where the person summoned cannot, by the exercise of due diligence, be found,  

 the summons may be served by leaving one of the duplicates for him with some adult male 

member of his family residing with him, and  

 the person with whom the summons is so left shall, if so required by the serving officer, 

sign a receipt therefor on the back of the other duplicate. 

Explanation.-A servant is not a member of the family within the meaning of this section. 

 

Section 65. Procedure when service cannot be effected as before provided – 

 If service cannot by the exercise of due diligence be effected as provided in section 62, 

section 63 or section 64,  

 the serving officer shall affix one of the duplicates of the summons to some conspicuous 

part of the house or homestead in which the person summoned ordinarily resides; and 

thereupon the Court, after making such inquiries as it thinks fit, may either declare that the 

summons has been duly served or order fresh service in such manner as it considers proper. 

 

Section 66. Service on Government servant. - (1)  
 Where the person summoned is in the active service of the Government,  

 the Court issuing the summons shall ordinarily send it in duplicate to the head of the office 

in which such person is employed; and  

 such head shall thereupon cause the summons to be served in the manner provided by 

section 62, and shall return it to the Court under his signature with the endorsement required 

by that section. 

(2) Such signature shall be evidence of due service. 

 

 

 

Section 67. Service of summons outside local limits-  

 When a Court desires that a summons issued by it shall be served at any place outside its 

local jurisdiction,  

 it shall ordinarily send such summons in duplicate to a Magistrate within whose local 

jurisdiction the person summoned resides, or is, to be there served. 

 

Section 68. Proof of service in such cases and when serving officer not present.—(1) 

 When a summons issued by a Court is served outside its local jurisdiction, and  
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 in any case where the officer who has served a summons is not present at the hearing of 

the case, 

  an affidavit, purporting to be made before a Magistrate, that such summons has been 

served, and a duplicate of the summons purporting to be endorsed (in the manner provided 

by section 62 or section 64) by the person to whom it was delivered or tendered or with 

whom it was left, shall be admissible in evidence, and  

 the statements made therein shall be deemed to be correct unless and until the contrary is 

proved. 

(2) The affidavit mentioned in this section may be attached to the duplicate of the summons and 

returned to the Court. 

 

Section 69. Service of summons on witness by post.—(1)  

 

 Notwithstanding anything contained in the preceding sections of this Chapter,  
 a Court issuing a summons to a witness may,  

 in addition to and simultaneously with the issue of such summons,  

 direct a copy of the summons to be served by registered post addressed to the witness at 

the place where he ordinarily  

I. resides or  

II. carries on business or  

III. personally works for gain. 

 

(2)  

 When an acknowledgement purporting to be signed by the witness or an endorsement 

purporting to be made by a postal employee that  

 the witness refused to take delivery of the summons has been received,  

 the Court issuing the summons may declare that the summons has been duly served. 

 

 

Question – Can warrant may be issued against witness? If yes, under which provision of Cr.P.C.? 

Answer- Warrant (Bailable or non-bailable warrant) may be issued against witness. This warrant 

may be issued under section 87 of Cr.P.C. Section 87 is unlike to section 204. Section 204 deals 

only about accused. Section 87 uses ‘any person’ rather that accused or witness. It is applicable in 

all cases in which court is competent to issue summons. 

Section 87. Issue of warrant in lieu of, or in addition to, summons. 

 A Court may, in any case in which it is empowered by this Code to issue a summons for 

the appearance of any person, issue, after recording its reasons in writing, a warrant for his 

arrest— 

(a) Before - if,  

 either before the issue of such summons, or 

 after the issue of the same but before the time fixed for his appearance,  

the Court sees reason to believe that he  

 has absconded or 

 will not obey the summons; or 

(b) After - if at such time  

 he fails to appear and  
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 the summons is proved to have been duly served in time to admit of his appearing in 

accordance therewith and  

 no reasonable excuse is offered for such failure.  

 

Warrant of arrest 

1. Section 70. Form of warrant of arrest and duration. 

2. Section 71. Power to direct security to be taken. 

3. Section 72. Warrants to whom directed. 

4. Section 73. Warrant may be directed to any person. 

5. Section 74. Warrant directed to police officer. 

6. Section 75. Notification of substance of warrant. 

7. Section 76. Person arrested to be brought before Court without delay. 

8. Section 77. Where warrant may be executed. 

9. Section 78. Warrant forwarded for execution outside jurisdiction. 

10. Section 79. Warrant directed to police officer for execution outside jurisdiction. 

11. Section 80. Procedure on arrest of person against whom warrant issued. 

12. Section 81. Procedure by Magistrate before whom such person arrested is brought. 

 

Warrants  

 

 

Warrants of arrest (Arrest Warrant)  Warrant for search (Search Warrants) 

  [Sections 70 - 81]                            [Sections 93 -98] 

Warrant of arrest 

 

 

Bailable warrants (BWs)  Non-bailable warrants (NBWs) 

  [Section 70 & Section 71]                          [Sections 70 -81, Except 71] 

Bailable warrants (BWs) – In the case of Sanjay Kumar v. State of Bihar and Another163 (2018) 

Patna High Court observed, “Section 71 of the Cr.P.C. deals with bailable warrants where the 

person sought to be arrested can be released on execution of bond with sufficient sureties”. 

Non-bailable warrants (NBWs) – 

In the case of Inder Mohan Goswami & Another v. State of Uttaranchal & Others164 (2007), 

Supreme Court observed two following important points- 

1. The issuance of non-bailable warrants involves interference with personal liberty. Arrest 

and imprisonment means deprivation of the most precious right of an individual. Therefore, 

the courts have to be extremely careful before issuing non-bailable warrants. 

2. Non-bailable warrant should be issued to bring a person to court when summons or bailable 

warrants would be unlikely to have the desired result. 

                                                           
163 This judgment is available at: http://patnahighcourt.gov.in/JudgementByJDate.aspx (Visited on April 30,2020)  
164 Inder Mohan Goswami & Another v. State of Uttaranchal & Others is available on: 

https://main.sci.gov.in/jonew/judis/29628.pdf (Visited on April 30, 2020). Date of judgment is October 09, 2007. 

http://patnahighcourt.gov.in/JudgementByJDate.aspx
https://main.sci.gov.in/jonew/judis/29628.pdf
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Similarities Difference between ‘Bailable Warrant’ and ‘Non-bailable Warrant’ 

  

S.No. Ground Bailable Warrant Non-bailable Warrant 

 Similarities    

1 Both 

warrants 

All Bailable warrants are 

warrants. All conditions of 

section 70 must be fulfilled. 

All Non-bailable warrants are 

warrants. All conditions of section 

70 must be fulfilled. 

2 Effectiveness Bailable warrant comes into 

effect after arrest 

Non-bailable warrant comes into 

effect after arrest 

3 Common 

Provisions 

All sections except section 76 

are common. 

All sections except section 71 are 

common. 

 Differences   

1 Arrest In such case, there is 

constructive arrest. 

In such case, there is actual arrest. 

2 Conditional 

arrest 

Conditional arrest – 

Here arrest is made with 

condition that if the person is 

ready to comply the conditions 

of bailable warrant, he shall be 

released at once. For the 

example if he is ready to arrenge 

number of surities, amount of 

money and ready to come on 

specified date as prescribed in 

warrant, he shall be released at 

once. 

Unconditional arrest - Here arrest 

is unconditional. Here person shall 

be arrested and produced before 

Magistrate. 

3 Provision Section 71 specifically deals 

bailable warrant. 

Section 76 specifically deals ‘Non-

bailable warrant. 

 

 

 

 

 

 

Section 70. Form of warrant of arrest and duration.—(1) 

 Every warrant of arrest issued by a Court under this Code  

 shall be in writing,  

 signed by the presiding officer of such Court and  

 shall bear the seal of the Court. 

(2) Every such warrant shall remain in force until it is cancelled by the Court which issued it, or 

until it is executed. 

 

Section 71. Power to direct security to be taken.—(1) 
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 Any Court issuing a warrant for the arrest of any person  

 may in its discretion  

 direct by endorsement on the warrant that, 

I. if such person executes a bond with sufficient sureties  

II. for his attendance  

III. before the Court  

IV. at a specified time and  

thereafter until otherwise directed by the Court, the officer to whom the warrant is directed shall 

take such security and shall release such person from custody. 

 

(2) The endorsement shall state— 

(a) the number of sureties; 
(b) the amount in which they and the person for whose arrest the warrant is issued, are to be 

respectively bound; 

(c) the time at which he is to attend before the Court. 

 

(3) Whenever security is taken under this section, the officer to whom the warrant is directed shall 

forward the bond to the Court. 

 

Section 72. Warrants to whom directed.—(1)  

 Police Officer- A warrant of arrest shall ordinarily be directed to one or more police 

officers;  

 Private Person- but the Court issuing such a warrant may,  

i. if its immediate execution is necessary and 

ii. no police officer is immediately available,  

direct it to any other person or persons, and such person or persons shall execute the same. 

 

(2) When a warrant is directed to more officers or persons than one, it may be executed by all, or 

by any one or more of them. 

 

Section 73. Warrant may be directed to any person.—(1)  

 Which Court? The Chief Judicial Magistrate or a Magistrate of the first class may 

 Private Person - direct a warrant to any person within his local jurisdiction  

 Purpose - for the arrest of  

I. any escaped convict,  

II. proclaimed offender or  

III. of any person who is accused of a non-bailable offence and is evading arrest. 

 

(2)  

 Such person shall acknowledge in writing the receipt of the warrant, and  

 shall execute it if the person for whose arrest it was issued, is in, or enters on, any land or 

other property under his charge. 

(3) Making over- When the person against whom such warrant is issued is arrested, he shall be 

made over with the warrant to the nearest police officer, who shall cause him to be taken before a 

Magistrate having jurisdiction in the case, unless security is taken under section 71. 
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Section 74. Warrant directed to police officer. –  

 A warrant directed to any police officer may also be executed by any other police officer 

 whose name is endorsed upon the warrant by the officer to whom it is directed or endorsed. 

 

Sectionn75. Notification of substance of warrant. -The police officer or other person executing 

a warrant of arrest shall notify the substance thereof to the person to be arrested, and, if so 

required, shall show him the warrant. 

Comment 

Right to be informed the grounds of arrest – According to Article 22(1) of Constitution of India 

no person who is arrested shall be detained in custody without being informed, as soon as may be, 

of the grounds for such arrest. 

 

Article 22(1) of Const. Arrest with or without warrant  

Section 50 of Cr.P.C. Arrest without warrant 

Section 55 of Cr.P.C. Arrest without warrant by subordinate officer 

Section 75 of Cr.P.C. Arrest during execution of warrant (Arrest with warrant) 

 

Section 76. Person arrested to be brought before Court without delay.- The police officer or 

other person executing a warrant of arrest shall (subject to the provisions of section 71 as to 

security) without unnecessary delay bring the person arrested before the Court before which he is 

required by law to produce such person: 

Provided that such delay shall not, in any case, exceed twenty-four hours exclusive of the time 

necessary for the journey from the place of arrest to the Magistrate’s Court. 

 

No detention beyond 24 hours without authorisation 

 

Article 22(2) of Const. Arrest with or without warrant  

Section 57 of Cr. P.C. Arrest without warrant 

Section 76 of Cr. P. C. Arrest during execution of warrant (Arrest with warrant) 

 

Question - Person arrested not to be detained more than twenty-four hours without producing 

before Magistrate has been mentioned under  

(a) Article 22, Section 56 and Section 76 

(b) Article 21, Section 57 and Section 76 

(c) Article 22, Section 57 and Section 76 

(d) Article 22, Section 57 and Section 75 

Answer –C 

Section 77. Where warrant may be executed. - A warrant of arrest may be executed at any place 

in India. 
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Difference between Summons and Warrants 

 

 

S. 

No.  

Grounds Summon  Warrant  

1 Number of 

Copy  

Section 61- Summon is 

issued in duplicate (two 

copies of summon).  

Section 70 -Warrant is issued in one copy.  

2 Sign signed (1) by the 

presiding officer of such 

Court or (2) by such 

other officer as the High 

Court may, from time to 

time, by rule direct. 

….signed  

(1) by the presiding officer of such Court 

(2) Here High Court cannot authorize any 

officer to put their signature. 

3 Kinds There is no kind of 

summon 

There are two types of warrant namely;  

(1) Bailable warrant (BW) - Section 71. 

(2) Non-bailable warrant (NBW). 

 

4  Opportunity  Here time is given to 

appear. 

Here it is direction of Court to arrest and 

produce before Court unless warrant is 

bailable warrant.  

5 In lieu of or 

in addition 

to 

Summons cannot be 

issued in lieu of or in 

addition to warrant. 

Warrant can be issued in lieu of or in 

addition to summons [Section 87]. 

 

6  Service/ 

Execution  

Summons shall be 

served by a police 

officer, or by an officer 

of the Court. Summons 

is not served by private 

person. 

Generally Warrant is executed by police 

officer. But in exceptional cases, private 

person can be authorized to execute 

warrant. 

 

 

 

 

 

 

 

 

 

 

Section 321 of Cr.P.C. 

Withdrawal from prosecution 
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Question 6. (a)  DU LL.B - Critically evaluate the role of the Criminal Court and the prosecutor 

in the withdrawal  of prosecution in the light of the decided case of Abdul Karim v. State of 

Karnataka (2000) 8 SCC 710. 

DU LL.B. 2019 [Question 5 (a)] 

Unlike the scheme in Plea Bargaining, the procedural for withdrawal from prosecution does not 

afford the ‘victim’ a participatory position. Discuss with the help of case laws.  

 

Summary 

1. Report of Malimath Committee (2003) 

2. Old CrPC 1898 – Section 494 ,  New CrPC, 1973- Section 321 

3. Differences Section 321 and Section 224.  

4. Landmark Judgments 

S. No Landmark Judgment Date of Judgment Hon’ble JJ. 

1 Balvant Singh & Anr. v. State of 

Bihar165. 

October 4, 1977 V.R. Krishnaiyer  

(Full Bench) 

2 Subhash Chander v. State (Chandigarh 

Admn.) & Ors.166 

November 15, 1979 V.R. Krishnaiyer  

(Single Bench) 

3 Sheo Nandan Paswan v. State of Bihar 

& Ors. (Jaggannath Misra Case)167 

December 20, 1986 P.Bhagwati 

(Constitutional 

Bench) 

4 Shri Abdul Karim v. The State Of 

Karnataka & Ors.168 (Veerappan Case) 

November 7, 2000 Y.K. Sabharwal 

5 Bairam Muralidhar v. State of A.P.169 July 31, 2014. Dipak Misra 

Division Bench 

6 M/S V.L.S. Finance Ltd. v. S.P. Gupta 

and Anr.170 

February 5, 2016. Dipak Misra 

Division Bench 

7 Abdul Wahab K. v. State of Kerala171 

 

September13, 2018 Dipak Misra 

Division Bench 

 

Introduction – Justice ordinarily demands that every case must reach its destination, not 

interrupted in route. Section 321 is exception. Purpose of law is to establish peace and tranquility 

in society.  

                                                           
165 Balvant Singh & Anr. v. State of Bihar  is available at: https://main.sci.gov.in/jonew/judis/5225.pdf (Visited on 

May 2, 2020). 
166 Subhash Chander v. State (Chandigarh Admn.) & Ors. is available at: https://indiankanoon.org/doc/1353380/ 

(Visited on May 2, 2020). 
167 AIR 1987 SC 877. This judgment is also available at: https://indiankanoon.org/doc/1141543/ (Visited on May 3, 

2020).  
168 https://main.sci.gov.in/jonew/judis/17252.pdf (Visited on May 3, 2020). 
169 https://main.sci.gov.in/jonew/judis/41797.pdf (Visited on May 3, 2020). 
170 https://main.sci.gov.in/jonew/judis/43354.pdf (Visited on May 3, 2020). 
171 https://main.sci.gov.in/supremecourt/2013/38722/38722_2013_Judgement_13-Sep-2018.pdf (Visited on May 3, 

2020). 

https://main.sci.gov.in/jonew/judis/5225.pdf
https://indiankanoon.org/doc/1353380/
https://indiankanoon.org/doc/1141543/
https://main.sci.gov.in/jonew/judis/17252.pdf
https://main.sci.gov.in/jonew/judis/41797.pdf
https://main.sci.gov.in/jonew/judis/43354.pdf
https://main.sci.gov.in/supremecourt/2013/38722/38722_2013_Judgement_13-Sep-2018.pdf
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Report of Malimath Committee172 (2003) 

 

Malimath Committee (2003) recommended that there should be participation of victim before 

withdrawal of cases under section 321, CrPC. But this recommendation has not been implemented 

by any Government and till now victim has no role in withdrawal of prosecution of cases under 

section 321. It is pathetic condition. 

                Section 321 

 

Who can withdraw?   How?      When?    What? 

    PP & APP  Consent of Court  Before judgment is pronounced   Charge/Charges 

In charge of case 

 

      Offence against whom? 

  

   Against State/victim   Against Central Government 

 

Differences between Section 224 and Section 321, CrPC 

 

Grounds Section 224 

Withdrawal of remaining 

Charges 

Section 321 

Withdrawal of prosecution 

Similarities   

 Withdrawal of charge Withdrawal of charge 

 With consent of Court With consent of Court 

Differences   

Application 

by whom? 

 Complainant, or  

Officer conducting the 

prosecution may give 

application. 

Public Prosecutor or 

Assistant Public Prosecutor, in charge of 

the case, may give application. Here there is 

no role of victim.  

Number of 

Charges 

Here there must be more 

than one charges. 

Here there may be single charge or may be 

more than one charge. 

Conviction There must be conviction 

in some charges. 

There must be no conviction in any charge. 

Court Court on its own accord 

may stay inquiry or trial. 

Here Court on its own accord can do 

nothing. 

Effect of 

withdrawal  

Effect of remaining 

charges will be acquittal. 

If withdrawal is before framing of charge, 

effect of such withdrawal will be discharge 

and in case of after framing of charge, effect 

will be acquittal. 

 

                                                           
172 Para 6.7.9. Page 79. Government of India, Report: Committee on Reforms of Criminal Justice System (Ministry of 

Home Affairs, 2003). It is also known as Malimath Committee Report. It is available at: 

https://www.mha.gov.in/sites/default/files/criminal_justice_system.pdf (Visited on May 2, 2020). 

https://www.mha.gov.in/sites/default/files/criminal_justice_system.pdf
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Section 321. Withdrawal from prosecution-  

1. The Public Prosecutor173 or Assistant Public Prosecutor174  

2. in charge of a case175 may,  

3. with the consent of the Court176,  

4. at any time before the judgment is pronounced177,  

5. withdraw from the prosecution of any person178  

6. either generally or in respect of any one or more of the offences for which he is tried179; 

and,  

7. Effect- upon such withdrawal,- 

(a) if it is made before a charge has been framed, the accused shall be discharged180 in respect 

of such offence or offences; 

(b) if it is made after a charge has been framed,181 or when under this Code no charge is 

required,182 he shall be acquitted in respect of such offence or offences: 

Provided that183 where such offence- 

(i) Executive Power- was against any law relating to a matter to which the executive power of the 

Union extends, or 

(ii) DSPE Act, 1946 - was investigated by the Delhi Special Police Establishment under the Delhi 

Special Police Establishment Act, 1946, or 

(iii) Damage of property of Central Government- involved the misappropriation or destruction 

of, or damage to, any property belonging to the Central Government, or 

(iv) Offence committed by Employee of Central Government- was committed by a person in 

the service of the Central Government while acting or purporting to act in the discharge of his 

official duty, and  

 the Prosecutor in charge of the case has not been appointed by the Central Government, 

 he shall not, unless he has been permitted by the Central Government to do so,  

 move the Court for its consent to withdraw from the prosecution and  

                                                           
173 Section 2(u) and Section 24 deals ‘Public Prosecutor’. According to section 2(u) “Public Prosecutor” means any 

person appointed under section 24, and includes any person acting under the directions of a Public Prosecutor. They 

are appointed to conduct prosecution in the Court of Session. Section 225 clearly deals this point. 
174 Section 25 deals Assistant Public Prosecutors. They are popularly known as ‘APP’ or ‘APO’. They are appointed 

to conduct prosecution in the Court of Magistrate [Section 25(1)]. 
175 Who is in charge of the case? This point was thoroughly discussed in the case of Sheo Nandan Paswan v. State of 

Bihar & Ors. (Jaggannath Misra Case) (1986). 
176 Consent of Court for withdrawal of prosecution is mandatory. It creates check on the arbitrary power of PP & APP. 

Several times PP&APP withdraw prosecution on the recommendation of Executive. 
177 Prosecution can be withdrawn at any time either before framing of charge or after framing of charge but before 

pronouncement of judgment.  
178 Here prosecution can be withdrawn in any types of offences including murder, sedition, rape etc.  
179 For example there are five charges. Under section 321 either all charges (Five) can be withdrawn or some charges 

can be withdrawn (3) and for remaining charges (2) cases will continue. 
180 Basic difference between ‘Discharge’ and ‘Acquittal’ is that discharge always occurred before framing of charge 

[Sections 227, 239 & 245] and ‘acquittal’ always occurred after framing of charge. In some case framing of charges 

is not necessary. For example Trial of Summons Cases and Summary Trial. In such cases there is no scope for 

discharge (Except section 258). Here there is either acquittal or conviction.  
181Session & Warrant Trials. 
182 Summons & Summary Trials. 
183 It is related to offences affecting Central Government. 
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 the Court shall, before according consent, direct the Prosecutor to produce before it the 

permission granted by the Central Government to withdraw from the prosecution. 

 

Ingredients of section 321 

 

In the case of Sheo Nandan Paswan v. State of Bihar & Ors.  Supreme Court said that Section 

321 needs three requisites to make an order under it valid;  

(i) The application should be filed by a Public Prosecutor or Assistant Public Prosecutor, who is 

competent to make an application for withdrawal,  

(ii) He must be in charge of the case,  

(iii) The application should get the consent of the Court before which the case is pending. 

 

Limbs of section 321 – 

In the case of Sheo Nandan Paswan v. State of Bihar & Ors.  Supreme Court said that there are 

two limbs of Section 321 namely: (1) PP and APP, & (2) Court.   

 
 

Difference between Old CrPC & New CrPC 

In the case of Sheo Nandan Paswan v. State of Bihar & Ors Hon’ble Supreme Court distinguished 

between both. These are -  

 

Ground CrPC, 1898 [Section 494] CrPC, 1973 [Section 321] 

‘in charge of the case’ In Old CrPC words ‘in charge 

of a case’ were missing. 

In new CrPC words ‘in charge of 

a case’ were inserted. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Two Limbs 
of S.321

PP & APP Court 
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Kinds of Prosecutor 

Ground Public Prosecutor/ 

Additional Public 

Prosecutor 

Special Public 

Prosecutor 

Assistant Public 

Prosecutor 

Provision  (1) Sections 2(u) &  

24(1) –For High Court  

(2) Section 24(2), (3) & 

(6) – For District or 

local areas. He conducts 

trial before Court of 

Session [Section 225]. 

(1) Section 24(8) – For 

any case or class of 

cases. 

Section 25 

(1)..shall…S. Gov. 

(2)..may…C. Gov. 

They conducted trial 

before Magistrate. 

 

Forum for 

function 

High Court or District 

or local areas 

High Court or District 

or local areas 

Magistrate. 

Qualification Practice not less than 7 

years 

Practice not less than 

10 years 

It depends upon State. 

In Uttar Pradesh for 

this post qualification is 

LL.B. Degree. 

Appointment Central Government or  

State Government 

Central Government 

or  State Government 

Central Government or  

State Government 

 

 

Balvant Singh & Anr. v. State of Bihar184 & 185. 

Hon’ble Justice V.R. Krishnaiyer pointed out in Balvant Singh v. State of Bihar that  

 it is the statutory responsibility of the public prosecutor alone to apply his mind and 

decide about withdrawal of prosecution and  

 this power is non-negotiable and cannot be bartered186 away in favour of those who may 

be above him on the administrative side. 

Rule - Justice ordinarily demands that every case must reach its destination, not interrupted in 

route.  

Exception - Section 321 is exception. Purpose of law is to establish peace and tranquility in 

society. 

Duty of Court-  

 Consent should be given- If some policy consideration bearing on the administration 

of justice justifies withdrawal, the court may accord permission. 

  Consent should not be given- If there is no public policy bearing on the 

administration of justice is involved the Court should not give consent.  

                                                           
184 Balvant Singh & Anr. v. State of Bihar  is available at: https://main.sci.gov.in/jonew/judis/5225.pdf (Visited on 

May 2, 2020). 
185 AIR 1977 SC 2265. 
186 Barter means exchange of goods or services without involvement of money. 

https://main.sci.gov.in/jonew/judis/5225.pdf
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 Consent should be vigilant - The court has to be vigilant when a case has been pending 

before it and not succumb to executive suggestion made in the form of application for 

withdrawal with a bunch of papers tacked on. 

What should be /be not considered? 

 Facts should be considered- The sole consideration for the Public Prosecutor when he 

decides to withdraw from a prosecution is the, larger factor of the administration of justice. 

Of course, the interests of public justice being the paramount consideration. 

 Facts should not be considered- Prosecution should neither be withdrawn for political 

favours nor under party pressures nor like concerns. 

There are some example of prosecution which may be withdrawn under section 321 CrPC. 

These are-   

1. Communal feuds -communal feuds which may have been amicably settled should not re-

erupt on account of one or two prosecutions pending. 

2. Labour disputes - Labour disputes which, might have given rise to criminal cases, when 

settled, might probably be another instance where the interests of public justice in the 

broader connotation may perhaps warrant withdrawal from the prosecution.  

3. Public justice - Other instances also may be given where public justice may be served by 

withdrawal even apart from the merits of the case. 

 

 

Subhash Chander v. State (Chandigarh Admn.) & Ors.187 (1979) 

 

In this case Hon’ble Justice V.R. Krishnaiyer observed following important points – 

(1) Judges are not fungible - When a crime is committed in this country, the assessment of guilt 

and the award of punishment or, alternatively, the discharge or acquittal of the accused are part of 

the criminal justice process administered by the courts of the land. It is not the function of the 

executive to administer criminal justice and in our system, judges are not fungible188. 

(2) Section 321 is exception- One of the few exceptions to the uninterrupted flow of the court’s 

process is section 321, Cr. P.C.  

 But even here it is the Public Prosecutor, and not any executive authority, who is 

entrusted by the Code with the power to withdraw from a prosecution, and that also with 

the consent of the court. 

(3) All public power is public trust - Once a prosecution is launched, its relentless course cannot 

be halted except on sound considerations germane (Relevant) to public justice. All public power 

                                                           
187 Subhash Chander v. State (Chandigarh Admn.) & Ors. is available at: https://indiankanoon.org/doc/1353380/ 

(Visited on May 2, 2020). 
188 Fungible means interchangeable or exchangeable or replaceable.   

https://indiankanoon.org/doc/1353380/
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is a public trust, and the Public Prosecutor cannot act save in discharge of that public trust, a public 

trust geared to public justice.  

(4) Consent of Court is check on the exercise of power- The consent of the court under section 

321 as a condition for withdrawal is imposed as a check on the exercise of that power. Consent 

will be given only if public justice in the larger sense is promoted rather than subverted by such 

withdrawal.  

(5) Purpose of withdrawal of prosecution- The fact that broader considerations of  

 public peace,  

 larger considerations of public justice and  

 even deeper considerations of promotion of long-lasting security in a locality,  

 of order in a disorderly situation or harmony in a factious milieu (social setting) , or  

 halting a false and vexatious prosecution in a court,  

persuades the Executive, pro bono publico, sacrifice a pending case for a wider benefit, is not 

ruled out although the power must be sparingly exercised and the statutory agency to be 

satisfied is the public prosecutor, not the District Magistrate or Minister.  

(6) Prosecutors are limb of Judicial Process rather than extension of the executive - The 

functionary clothed by the Code with the power to withdraw from the prosecution is the Public 

Prosecutor. The Public Prosecutor is not the executive, nor a flunkey of political power. Invested 

by the statute with a discretion to withdraw or not to withdraw, it is for him to apply an independent 

mind and exercise his discretion. In doing so, he acts as a limb of the judicative process, not as an 

extension of the executive. 

 

 

Sheo Nandan Paswan v. State of Bihar & Ors. (Jaggannath Misra Case)189  

 

(20 December, 1986) (Date of retirement of Justice P.N. Bhagwati and date of this judgments are 

same) (Constitutional Bench). 

Facts- Mr. Jaggannath Misra was Chief Minister during emergency (1975 to 1977). There was 

corruption in Co-operative Bank. After emergency Government in State and Centre changed. FIR 

was registered and Police Report was submitted. He was charged under section 

420/466/471/109/120B and section 5 of Prevention of Corruption Act, 1947.  Magistrate took the 

cognizance. Prosecutor was not ready to withdraw cases against him. 

In 1980 Government in Centre and State changed and Mr. Jagannath Misra became Chief Minister 

of Bihar second times (1980 to 1983). He started to create pressure on Shri A.K.Datta, Public 

Prosecutor, to withdraw cases against him. Mr. A.K.Dutta did not ready to withdraw prosecution 

against Mr. Jagannath. 

 

                                                           
189 AIR 1987 SC 877. This judgment is also available at: https://indiankanoon.org/doc/1141543/ (Visited on May 3, 

2020).  

https://indiankanoon.org/doc/1141543/
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 Mr. A.K.Dutta Jagannath Misra Mr. Shri L.P. Sinha 

Special Public Prosecutor was 

appointed on February 26, 

1979 

He took oath as Chief 

Minister for second term 

on June 8, 1980 

Special Public Prosecutor was 

appointed on Feb. 24, 1981 

He was not ready to withdraw June 10, 1980. Policy 

decision was taken to 

withdraw cases. 

He applied for withdraw on 

June 17, 1981 

 

Mr. Jagannath (State Government) appointed Mr. Shri L,P. Sinha as a Special Public Prosecutor. 

On 17th June, 1981, Shri Sinha made an application under section 321 of the Cr.P.C. to the Special 

Judge seeking permission to withdraw from the prosecution of respondents on four grounds;  

1. Lack of prospect of successful prosecution in the light of the evidence, 

2. Implication of the persons as a result of political and personal vendetta,  

3. Inexpediency of the prosecution for the reasons of the State and public policy and  

4. Adverse effects that the continuance of the prosecution will bring on public interest in the 

light of the changed situation.  

Sheonandan Paswan - The application for withdrawal was opposed by Sheonandan Paswan, a 

member of the Bihar Legislative Assembly and its Deputy Speaker at the material time. The locus 

standi of Sheonandan Paswan to object to the application for withdraw- al was challenged by Shri 

Lallan Prasad Sinha and this challange was upheld by the learned Chief Judicial Magis- trate and 

it was held that Sheonandan Paswan had no locus standi to oppose the application for withdrawal. 

Special Judge -Special Judge gave consent sought, by his order dated 20th June, 1981. 

High Court - A criminal revision was filed before the High Court against this order. This was 

dismissed on 14th September, 1981.  

Supreme Court -It was challenged before Supreme Court on following grounds – 

(1) No application of Mind-Neither the public prosecutor nor the Special Judge applied their mind 

in the application for withdrawal and in the order giving consent. 

(2) Shri L.P. Sinha was not competent to apply for withdrawal since Shri A.K.Datta’s 

appointment to conduct the case under Section 24(8) of the Cr.P.C. had not been cancelled.  

(3) No independent decision of Mr. Sinha -In the circumstances of the case Shri Sinha did not 

function independently but was influenced and guided by the State Government decision in the 

matter and the withdrawal was vitiated for this reason.  

Supreme Court observed following important points - 

(1) Old CrPC - Section 321 corresponds to section 494 of the old Criminal Procedure Code, 

1898.  

(2) Two limbs of section 321 - It may be noted that there are two limbs of section 321. The first 

is that any Public Prosecutor or Assistant Public prosecutor in-charge of a case may withdraw from 

the prosecution of any person but this power to withdraw from the prosecution is not an unfettered 

or unrestricted power because it can be exercised only “with the consent of the Court”. 
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(3) Essential conditions of section 321- Section 321 needs three requisites to make an order under 

it valid;  

(i) The application should be filed by a Public Prosecutor or Assistant Public Prosecutor, who is 

competent to make an application for withdrawal,  

(ii) He must be in charge of the case,  

(iii) The application should get the consent of the Court before which the case is pending. 

 Supreme Court found that all the three requisites were satisfied in this case.  

 (4) Motive does not affect prosecution - It is a well-established proposition of law that a criminal 

prosecution, if otherwise justifiable and based upon adequate evidence does not become vitiated 

on account of mala fides, or political vendetta of the first informant or the complainant. 

(5) What is not allowed for Court under section 321? To contend that the Court when it 

exercises its limited power of giving consent under Section 321 has to assess the evidence and find 

out whether the case would end in acquittal or conviction, would be to re-write Section 

321 Cr.P.C. and would be to concede to the Court a power which the scheme of Section 321 does 

not contemplate.  

The acquittal or discharge order under Section 321 are not the same as the normal final orders in 

criminal cases. The conclusion will not be backed by a detailed discussion of the evidence in the 

case of acquittal or absence of prima facie case or groundlessness in the case of discharge.  

 

 

(5) What is allowed for Court under section 321? All that the Court has to see is whether the 

application is made  

 in good faith,  

 in the interest of public policy and justice and  

 not to thwart or stifle the process of law.   

 The Court, after considering these facts of the case, will have to see whether the application 

suffers from such improprieties or illegalities as to cause manifest injustice if consent is 

given.  

(6) Outer limit of section 321 -The outer limit for the exercise of this power is “at any time before 

the Judgment is pronounced”. 

Conclusion – Withdrawal under section 321 were allowed. 

                

  

Two Limbs 
of S.321

PP & APP Court 
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Shri Abdul Karim v. The State of Karnataka & Ors.190 

 (Nov.7, 2000) (Justice Y.K. Sabharwal) (Veerappan Case) (Rajkumar Kidnapping Case) 

 

Facts – 

 Kidnapping of Mr. Rajkumar and Demand- Veerappan was notorious criminal. He 

involved in smuggling of ivory and sandalwood. His illegal activities were going on in 

forest situated on border of Tamil Nadu and Karnataka. During this period he committed 

murder of several forest police personal and others. He abducted Mr. Rajkumar, a Film 

Star who was very popular in South India and some other persons. He demanded 

fulfillment of certain conditions including withdrawal of prosecutions against members of 

gang of Veerappan. Some of them were charge-sheeted under TADA. Government of 

Tamil Nadu and Karnataka became ready to fulfill his demand. They directed Public 

Prosecutors to withdraw cases against members of Veerappan’s gang.   

 Application for withdrawal - On 10th August, 2000 an application was filed by the 

Special Public Prosecutor under the provisions of Section 321 of the Criminal Procedure 

Code in fourteen cases (IPC, Indian Explosive Act, Arms Act and TADA Act) being heard 

by the Designated Court at Mysore.  

 Grounds of withdrawal -It is submitted by the Prosecutor that in order to restore the 

peace and normalcy in the border area and among the people living in the border area and 

to maintain peace among the public at general and inhabitants of the particular village, the 

Prosecutor has decided to withdraw from the prosecution the charged under the offences 

of the provision punishable under Sec.3, 4 and 5 of the TADA. 

 Stage - The Special Public Prosecutor’s application was made when the trial of the cases 

to which it related was in progress and the evidence of 51 witnesses had been recorded. 

 Abdul Karim - Abdul Karim is the father of Shakeel Ahmed who had, allegedly, been 

killed by Veerappan and his associates. He opposed the Special Public Prosecutor’s 

application for withdrawal of application.  

What should be considered at the time of granting of consent under section 321? 

In the Sheonandan Paswan Case, majority opinion of Constitution Bench observed that for 

application of section 321 it is not necessary for the court to assess the evidence to discover 

whether the case would end in conviction or acquittal. What the court has to see is whether the 

application is made in good faith, in the interest of public policy and justice and not to thwart or 

stifle the process of law.  

In the Abdul Karim Case Supreme Court observed, “ 

 Direction of Government and Duty of Prosecutor-The law is that though the 

Government may have ordered, directed or asked a Public Prosecutor to withdraw from a 

prosecution, it is for the Public Prosecutor to apply his mind to all the relevant material 

and, in good faith, to be satisfied thereon that the public interest will be served by his 

withdrawal from the prosecution.  

 Duties of Court - In turn, the court has to be satisfied, after considering all that material, 

that the Public Prosecutor has applied his mind independently thereto, that the Public 

                                                           
190 https://main.sci.gov.in/jonew/judis/17252.pdf (Visited on May 3, 2020). 

https://main.sci.gov.in/jonew/judis/17252.pdf
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Prosecutor, acting in good faith, is of the opinion that his withdrawal from the prosecution 

is in the public interest, and that such withdrawal will not stifle or thwart the process of 

law or cause manifest injustice.” 

Application of this principle (in good faith, in the interest of public policy and justice) in this 

case 

 Special Public Prosecutor did not get opportunity to read report- The affidavit of the 

Special Public Prosecutor reveals that he was informed that the Government of the State of 

Karnataka had intelligence reports that if any harm were to be caused to Rajkumar, it would 

lead to problems between two linguistic communities. Clearly, he was not shown the 

intelligence reports. 

 Special Public Prosecutor had not applied his mind- There is no statement therein which 

shows that the Special Public Prosecutor had the opportunity of assessing the situation for 

himself by reading primary material and deciding, upon the basis thereof, whether he 

should exercise his discretion in favour of the withdrawal of TADA charges.  The Special 

Public Prosecutor, in fact, acted only upon the instructions of the Government of the 

State of Karnataka. He, therefore, did not follow the requirement of the law that he be 

satisfied and the consent he sought under Section 321 cannot be granted by this Court. 

 Nothing considered about protection of witnesses- There is nothing on the record which 

suggests that the possibility of reprisals against the witnesses who have already deposed 

against the accused respondents or the effect on the morale of the law enforcement agencies 

were considered before it was decided to release the accused respondents.  

 No surety regarding release of Rajkumar - There is also nothing to suggest that there 

was reason to proceed upon the basis that Veerappan would release Rajkumar when his 

demands were not being met in full. The Government of the State of Karnataka would 

appear to be unaware that once the accused respondents were discharged from TADA 

charges, the deal was done; and that when they were released on bail they could not be 

detained further, whether or not Rajkumar was released in exchange.  

 No arrangement of security of Rajkumar - The Government of the State of Tamil Nadu 

had been apprised that Rajkumar faced the risk of being kidnapped by Veerappan when he 

visited his farmhouse at Gajanoor. It knew that Rajkumar was unlikely to give advance 

intimation of his visits: he had visited Gajanoor for the house-warming ceremony of his 

new farmhouse in June, 2000 without prior notice. To put it mildly, it would have been 

prudent, in the circumstances, to post round the clock at Rajkumars farmhouse in Gajanoor 

one or two policemen who could inform their local station house of his arrival there and 

thus ensure his safety. 

 It will lead anarchy- It does not appear that anybody considered that if democratically 

elected governments give an impression to the citizens of this country of being lawbreakers, 

would it not breed contempt for law; would it not invite citizens to become a law onto 

themselves. It may lead to anarchy. The Governments have to consider and balance the 

choice between maintenance of law and order and anarchy.  

 It will paralyse & shake faith in democracy- It yielded to the pressure tactics of those who 

according to the Government are out to terrorise the Police force and to overawe the 

elected Governments. It does not appear that anyone considered that with their action 

people may lose faith in the democratic process, when they see public authority flouted and 
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the helplessness of the Government. The aspect of paralysing and discrediting the 

democratic authority had to be taken into consideration.  

 To preserve its independence and territories is the highest duty of nation - It is the 

executive function to decide in public interest to withdraw from prosecution as claimed. 

But it is also for the Government to maintain its existence. The self-preservation is the most 

pervasive aspect of sovereignty. To preserve its independence and territories is the highest 

duty of every nation and to attain these ends nearly all other considerations are to be 

subordinated. 

 Veerappan had connection with LITTE -In the present case, without withdraw 

consideration of these aspects the decision was taken to the TADA charges. It is evident 

from material now placed on record before this Court that Veerappan was acting in 

consultation with secessionist organisations groups which had the object of liberation of 

Tamil from India.  

Conclusion 

Supreme Court said that application of section 321 is not justified in this case. 

 

 

 

Bairam Muralidhar v. State of A.P.191 

   [July 31, 2014] [Hon’ble Justice Dipak Misra] 

 

Fact of Case -There was love affair between neighbours. One day they eloped192.  Case was 

registered against boy under section 366A IPC.  Father of boy returned from Dubai. Police officer 

called him twice and started to demand money for reducing charges. He threatened that in case of 

non-payment of money he will implicate father also in kidnapping case. Father complained against 

this. Under trap police officer was arrested. Case started against Police officer under Prevention of 

Corruption Act. 

Application for withdrawal of case under section 321- When the case came up for hearing on 

charge the public prosecutor filed a petition on 22.06.2009 to withdraw the case against the accused 

officer Ground of withdrawal-  

I. On the ground that the Government of A.P. had issued G.P. Ms. No. 268 of Home (SC.A) 

Department, dated 23.05.2009, to withdraw the prosecution against the accused officer.  

II. It was mentioned that on the due examination the Government had found regard being had 

to the good work of the accused in the anti-extremist field and 

III.  other meritorious service. 
IV.  His case be placed before the Administrative Tribunal for disciplinary proceedings after 

withdrawal of the prosecution pending in the court of Special Judge. 

Special Court –Special Court rejected the application on the ground that Prosecutor did not 

applied his mind. Merely he produced the documents of State. 

                                                           
191 https://main.sci.gov.in/jonew/judis/41797.pdf (Visited on May 3, 2020). 
192 Elope means to run away from home with a paramour. 

https://main.sci.gov.in/jonew/judis/41797.pdf


257 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

High Court – High Court observed that decision of Special Court was impeccable193. 

 

Supreme Court- In this case Supreme Court observed following important points - 

 

(1) Public prosecutor cannot act like the post office -The public prosecutor cannot act like the 

post office on behalf of the State Government. He is required to act in good faith, peruse the 

materials on record and form an independent opinion that the withdrawal of the case would really 

sub-serve the public interest at large.  

(2) Order of Government is not binding on PP or APP - An order of the Government on the 

public prosecutor in this regard is not binding. He cannot remain oblivious to his lawful obligations 

under the Code. He is required to constantly remember his duty to the Court as well as his Page 21 

duty to the collective. 

(3) Gravity of offence- Offence is under the Prevention of Corruption Act.  The State Government 

had already granted sanction. 

(4) Report of ACB- It is also noticeable that the Anti Corruption Bureau has found there was no 

justification of withdrawal of the prosecution. 

Conclusion  

Appeal was dismissed. Prosecutor has not applied his mind. 

 

 

M/S V.L.S. Finance Ltd. v. S.P. Gupta and Anr.194 

(February 5, 2016) (Hon’ble Justice Dipak Misra) 

In this case Hon’ble Justice Dipak Misra observed following important points – 

 

(1) Duty of Court - Consent of the Court is necessary. Application of mind on the part of the 

Court is necessary in regard to the grounds for withdrawal from the prosecution in respect of any 

one or more of the offences for which the appellant is tried.  

(2) Duty of Public Prosecutor -The Public Prosecutor in terms of the statutory scheme laid down 

under the Cr.P.C. plays an important role.  

 He is supposed to be an independent person.  

 While filing such an application, the Public Prosecutor also is required to apply his own 

mind and the effect thereof on the society in the event such permission is granted. 

 He is required to act in good faith, peruse the materials on record and form an 

independent opinion that the withdrawal from the prosecution would really sub-serve the 

public interest at large. 

(3) Public prosecutor cannot act like the post office - Public Prosecutor is not supposed to act 

as a post office and he is expected to remember his duty to the Court as well as his duty to the 

collective. 

 

                                                           
193 Impeccable means perfect or without flaw.  
194 https://main.sci.gov.in/jonew/judis/43354.pdf (Visited on May 3, 2020). 

https://main.sci.gov.in/jonew/judis/43354.pdf
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Abdul Wahab K. v. State of Kerala195 

[September13, 2018][Hon’ble Justice Dipak Misra] 

 

 

(1) Timing of withdraw of prosecution - Section 321 confers authority on the Public Prosecutor 

to withdraw from the prosecution of any person accused of an offence, both  

I. when no evidence is taken and  

II. even if the entire evidence has been taken.  

The outer limit for exercising the said power is guided by the expression “at any time before the 

judgment is pronounced”. 

 

(2) To save social fabric and Duty of Prosecutor and Court - Certain criminal offences destroy 

the social fabric. Every citizen gets involved in a way to respond to it; and that is why the power 

is conferred on the Public Prosecutor and the real duty is cast on him/her. He/she has to act with 

responsibility. He/she is not to be totally guided by the instructions of the Government but is 

required to assist the Court; and the Court is duty bound to see the precedents and pass appropriate 

orders. 

(3) Post office- Public Prosecutor should not act like post office. 

 

1 Bairam Muralidhar v. State of A.P.196 July 31, 2014. Dipak Misra 

Division Bench 

2 M/S V.L.S. Finance Ltd. v. S.P. Gupta 

and Anr.197 

February 5, 2016. Dipak Misra 

Division Bench 

3 Abdul Wahab K. v. State of Kerala198 

 

September13, 2018 Dipak Misra 

Division Bench 

Common 

in all 

Public Prosecutor should not act as a 

Post Office. 

Two year gap 

2014 

2016 

2018 

Hon’ble Justice 

Dipak Misra had 

written all three 

judgments. 

 

 

 

 

 

 

 

 

                                                           
195 https://main.sci.gov.in/supremecourt/2013/38722/38722_2013_Judgement_13-Sep-2018.pdf (Visited on May 3, 

2020). 
196 https://main.sci.gov.in/jonew/judis/41797.pdf (Visited on May 3, 2020). 
197 https://main.sci.gov.in/jonew/judis/43354.pdf (Visited on May 3, 2020). 
198 https://main.sci.gov.in/supremecourt/2013/38722/38722_2013_Judgement_13-Sep-2018.pdf (Visited on May 3, 

2020). 

https://main.sci.gov.in/supremecourt/2013/38722/38722_2013_Judgement_13-Sep-2018.pdf
https://main.sci.gov.in/jonew/judis/41797.pdf
https://main.sci.gov.in/jonew/judis/43354.pdf
https://main.sci.gov.in/supremecourt/2013/38722/38722_2013_Judgement_13-Sep-2018.pdf
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Rights of Accused and Victims 

 
Krishna Murari Yadav 
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         LAW CENTRE -I, FOL,  
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Contact no. -7985255882 

Krishnamurari576@gmail.com 

kmyadav@lc1.du.ac.in  

Syllabus DU LL.B. 

 

(a) Features of Fair Trial  
 Ss.273, 300, 303-304, 313, 316, 317, 319, 321, 327, 406, 409; Articles 20 (1) (3), 22(1), 39A of 

the Constitution  

(b) Rights of Victims  
Ss.357, 357A, 357B, 357C, 372, Proviso  

(c) Witness Protection  
Delhi High Court Guidelines for Protection of Vulnerable Witnesses.  

 

Summary of Cases  

Zahira Habibulla H. Shiekh v. State of Gujarat,(2004) 4 SCC 158 

Mohammed Hussain v. State (Govt. of NCT Delhi),(2012) 9 SCC 408 

Mohd. Ajmal Amir Kasab v. State of Maharashtra,(2012) 9 SCC 1 

Hardeep Singh v. State of Punjab,(2014) 3 SCC 92 

Mehmood Nayyar Azam v. State of Chhattisgarh, (2012) 8 SCC 1 (2012) 9 SCC 1 

Mrs. Neelam Katara v. Union of India, ILR (2003) II Del 377 

 

DU LL.B. Previous Year Question Papers 

 

Question Paper - 7935 

State briefly the salient features of ‘fair trial’. 

Question Paper – 7972 
Discuss the following (a) Basic features of a Fair Trial 

            

 

Question Paper - 7932 

X, rescues Y, an under-trial from Tihar Jail and so doing causes grievous hurt to W, the warden of 

Tihar Jail. X is tried and convicted for unlawfully rescuing an under-trial from the legal custody. 

Subsequently he is tried for causing grievous hurt to W. X argues that the subsequent trial cannot 

proceed in view of the previous conviction. Examine the argument of X, dearly bringing out the 

law under S-300 of the Code of Criminal Procedure, 1973. 

 

mailto:Krishnamurari576@gmail.com
mailto:kmyadav@lc1.du.ac.in
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Question Paper – 5847 

Question 6(a) - Discuss the development of jurisprudence of   rights of accused persons in our 

country in the light of various constitutional and statutory provisions. 

Question 6(b) - What is the significance of an independent and impartial judiciary in the fair trial 

process? 

Question 8(c) - Write short note on the “Witness Protection Guidelines. 

 

Question Paper – 3453 

Write short note on the following- 

(a) – Rights of the arrested person and the victim under the Cr.P.C. 

(b) Basic features of fair trial 

Question Paper – 6363 

Question 8(a) -Describe the basic features of fair trial in the light of constitutional and statutory 

provisions and the judicial decisions. 

Question Paper – 6923 

Question 7 (a) Who is victim? What are the rights provided to him under Cr.P.C.1973? 

Question 7(b) What are the rights available to an accused in the Cr.P.C.? Describe the provisions 

related to fair trial in Cr.P.C. 

DU LL.B. 2019 Question 7 (a) 

In Zahira Habibullah Sheikh & Anr. v. State of Gujarat & Ors. Supreme Court of India observed, 

“Each one has an inbuilt right to be dealt with fairly in criminal trial. Denial of a fair trial is as 

much injustice to the accused as is to the victim and the society. Concept of fair trial is 

triangulation.” Discuss. 

 

Remark- Zahira Habibullah Sheikh & Anr. v. State of Gujarat & Ors. (08/03/2006). 

DU LL.B. 2019 Question 8 (c)  

Write detail note on Delhi High Court’s guidelines for protection of vulnerable witnesses.  

 

 

UP (J) Mains  

Section 300 

Section 300 of Cr.P.C provides that a person once convicted or acquitted is not to be tried again 

for the same offence. What shall be correct position in the following cases – 

(a) ‘A’ is tried for causing grievous hurt and convict. The person injured afterwards dies. 

Ans.  

(b) ‘A’ is tried for culpable homicide of ‘B’ by the Session Court is convicted. Can ‘A’ be tried 

again on the same facts for the murder of ‘B’. 

Section 320 

‘A’ an offence of publishing defamatory matter against ‘B’ and is tried under section 501. ‘B’ dies 

during the trial. ‘A’ wants to compound the offence. Advise. 
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(a) Features of Fair Trial  

S. No. Sections / Articles Contents  

 CrPC  

1.  Section 273 Evidence to be taken in presence of accused. 

2.  Section 300 Person once convicted or acquitted not to be tried for same 

offence. 

3.  Section 303 Right of person against whom proceedings are instituted 

to be defended. 

4.  Section 304 Legal aid to accused at State expense in certain cases. 

5.  Section 313 Power to examine the accused. 

6.  Section 316 No influence to be used to induce disclosure. 

7.  Section 317 Provision for inquiries and trial being held in the 

absence of accused in certain cases. 

8.  Section 319 Power to proceed against other persons appearing to be 

guilty of offence. 

9.  Section 321 Withdrawal from prosecution. 

10.  Section 327 Court to be open. 

11.  Section 406 Power of Supreme Court to transfer cases and appeals. 

12.  Section 409 Withdrawal of cases and appeals by Sessions Judges. 

 Constitution of India  

13.  Article 20 (1) Rule against ‘Double Jeopardy’ 

14.  Article 20 (3) Rule against ‘Self-incrimination’ 

15.  Article 22(1) Right to be informed grounds of arrest and right to consult, 

and to be defended by, a legal practitioner of his choice. 

16.  Article 39 A Equal justice and free legal aid. 

 

Section 273 - Evidence to be taken in presence of accused  

 Except as otherwise expressly provided,199  

 all evidence200 taken in the course of the trial or other proceeding201 shall be taken in the 

presence of the accused, or, when his personal attendance is dispensed with, in the presence 

of his pleader: 

Explanation.- In this section, “accused” includes a person in relation to whom any proceeding 

under Chapter VIII has been commenced under this Code. 

 Rule- Rule is that evidence must be taken either in presence of accused or in the presence 

of his pleader. Physical presence of the accused is not necessary. Constructive presence of 

the accused is sufficient. 

                                                           
199 Sections 299 317 is the exception of section 273. 
200 ‘Evidence’ word has been defined under section 3 of Indian Evidence Act. Evidence includes electronic evidence. 

Electronic evidence through video conferencing.  
201 Here other proceeding means inquiry or evidence taken by Commission. Commission for examination of witnesses 

has been mentioned in Sections 284 to 299. 
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 Exception- ‘Except as otherwise expressly provided’ creates certain exceptions. Section 

299 and 317 deal exceptions. 

Leading case 

S. No. Name of Case Date of Judgment Hon’ble JJ.  

1 State of Maharashtra v. Praful B. 

Desai202 

April 1, 2003 S.N. Variava & 

B.N. Agrawal 

2 Mahender Chawla and Ors. v. 

Union of India and Ors.203 

December 5, 2018 A.K. SIKRI, 

3 Atma Ram and Ors. v. State of 

Rajasthan204  

April 11, 2019 Uday Umesh Lalit 

 

Section 273 

 

 
 State of Maharashtra v. Praful B. Desai (2003 SC).  In this case Supreme Court allowed 

“Video Conferencing” and held that “Video Conferencing” comes under evidence as 

defined under section 3 of Indian Evidence Act, 1872 which includes electronic evidence. 

                                                           
202 https://main.sci.gov.in/jonew/judis/19114.pdf 
203 https://main.sci.gov.in/supremecourt/2016/34388/34388_2016_Judgement_05-Dec-2018.pdf (Visited on May 6, 

2020). 
204 https://main.sci.gov.in/supremecourt/2019/1379/1379_2019_Judgement_11-Apr-2019.pdf (Visited on May 6, 

2020). 

Physical prence means accused
personally present in fornt of witness
and opposite party.

Presence can be divided into two parts
namely (1) Physical Presence, &
COnstructive Presence

First Part is rule and Second
Part is its exception

There are two parts of 
section 273. 

Section 273

Presence

Rule

[Presence]

Physical 
Presence

Accused 
personally 
present

Constructive 
Presence

Video 

Conferancing
Pleader

Exception

Pleader
Sections 299 

& 317

https://main.sci.gov.in/jonew/judis/19114.pdf
https://main.sci.gov.in/supremecourt/2016/34388/34388_2016_Judgement_05-Dec-2018.pdf
https://main.sci.gov.in/supremecourt/2019/1379/1379_2019_Judgement_11-Apr-2019.pdf
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This is actual reality. Evidence through “Video Conferencing” shall be treated in presence 

of accused. 

 Recording of evidence by video-conferencing also satisfies the object of providing, in 

Section 273, that evidence be recorded in the presence of the accused. 

 There are two types of presence namely (1) Physical Presence and (2) Constructive 

presence. Presence of pleader or presence through video conferencing will come in 

‘Constructive Presence’. 

 

Mahender Chawla and Ors. v. Union of India (UOI) and Ors.205 (December 5, 2018) 

In this case Supreme Court observed, “Having regard to the provisions of Section 273 of the Code 

of Criminal Procedure, which is based on the tenets of principle of natural justice, that the witness 

must be examined in the presence of the Accused, such a principle cannot be sacrificed in trials 

and in inquiries regarding sexual offences. In such a scenario examination of these witnesses 

through video conferencing provides the solution which balances the interest of the Accused as 

well as vulnerable witnesses”. 

 

Atma Ram and Ors. v. State of rajasthan206 (April 11, 2019) 

 

Fact -In this case four murder were caused by some persons including appellant. 

Trial Court - It appears that at the stage of recording of evidence, the appellants who were then 

in judicial custody were not produced in court. Advocate for the appellants raised objection. 

Twelve witnesses were examined in absence of appellants. Here appellants were not present during 

Examination in Chief, but they were present during cross-examination. 

The Trial Court by its judgment and order dated 03.11.2017 found that the prosecution had proved 

the case against the appellants beyond reasonable doubt and convicted the appellants for the 

offences punishable under Sections 147, 148, 452, 447, 302 read with Section 149 and Section 323 

read with Section 149 IPC. 

High Court –  

Argument of appellants- Argument was taken on the basis of section 273.It was submitted inter 

alia on behalf of the appellants that the entire trial was vitiated because the Trial Court had 

recorded statements of as many as twelve witnesses without ensuring presence of the appellants in 

Court. 

Question before High Court - 

Question which arose for consideration was framed by the High Court as under - 

I. whether, the entire trial should be declared vitiated; or  

II. that the matter should be remanded to the trial court for recording the statements of these 

witnesses afresh by exercising powers under Section 391 Cr.P.C. or  

                                                           
205 https://main.sci.gov.in/supremecourt/2016/34388/34388_2016_Judgement_05-Dec-2018.pdf (Visited on May 6, 

2020). 
206 https://main.sci.gov.in/supremecourt/2019/1379/1379_2019_Judgement_11-Apr-2019.pdf (Visited on May 6, 

2020). 

https://main.sci.gov.in/supremecourt/2016/34388/34388_2016_Judgement_05-Dec-2018.pdf
https://main.sci.gov.in/supremecourt/2019/1379/1379_2019_Judgement_11-Apr-2019.pdf
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III. that the impugned judgment should be set aside and the de novo trial directed by exercising 

powers under Section 386(b) Cr.P.C.” 

Remark – High Court opted (III) way and directed for de novo trial. 

 

Decision of High Court – 

High Court observed, “In view of the discussion and looking to the glaring facts of the case at 

hand,  

 we feel that in order to do complete justice to the accused as well as to the victims, the 

entire case cannot be thrown out by holding the proceedings to be vitiated on account of 

the mistakes committed by the trial Judge or the prison authorities concerned.  

 A fresh trial/de-novo has to be ordered by directing the trial court to lawfully re-record 

statements of the witnesses indicated above whose evidence was recorded in the first round 

without ensuring presence of the accused in the court. 

Remark - Trial Court had proceeded with de novo trial as directed and those twelve witnesses 

were re-examined. 

Accused reached Supreme Court. According to him whole proceedings have been vitiated. 

Supreme Court-  

Issue - whether the trial was vitiated or the error could be rectified. 

Section 273 opens with the expression “Except as otherwise expressly provided…” By its very 

nature, the exceptions to the application of Section 273 must be those which are expressly provided 

in the Code. Sections 299 and 317 are such express exceptions provided in the Code.  

Under its latter part, Section 273 also provides for a situation in which evidence could be recorded 

in the absence of the accused, when it says “when his personal attendance is dispensed with, in the 

presence of his pleader”. 

It is certainly in the societal interest that the guilty must be punished and at the same time the 

procedural requirements which ensure fairness in trial must be adhered to. 

Decision of High Court was upheld. 

Conclusion 

 Decision of High Court was upheld. Appeal was dismissed. 
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Section 300, CrPC 

Summary 

1. Article 20(2), Constitution of India 

2. Section 300, CrPC. 1973 

3. Section 403, CrPC, 1898 

4. Section 26 General Clause Act, 1897 

5. Section 71, IPC 

6. Difference between Article 20(2), Constitution of India & Section 300, CrPC. 

7. British Law –  

I. Nemo debet bis vexari pro eadem causa 

II. Coke  

III. Bentham 

IV. Connelly v. Director of Public Prosecution (1964) 

8. USA – Fifth Amendment (1791) 

9. Legal Maxim  

I. Nemo debet bis vexari pro eadem causa 

II. Autrefois acquit or autrefois convict. 

III. Autrefois acquit and autrefois convict 

IV. Nemo debet bis punire pro uno delicto 

V. Rule against Double Jeopardy 

10. Leading Cases.     

Leading Cases decided by Supreme Court of India 

Name of Cases Years Hon’ble JJ. 

S.A.Venkataraman v. Union of India & Anr. 1954 Constitution Bench 

Sangeetaben Mahendrabhai Patel v. State of Gujarat & 

Anr.207&208 

2012 Dr.B.S.Chauhan  

State of NCT of Delhi v. Sanjay etc209 2014 M.Y.EQBAL 

Shivala Bhikhamsar v. Bablir Kumar Jatti And Ors 2017 Arun Misra 

 

Introduction 

Section 300 of the Code of Criminal Procedure, 1973 deals the rule autrefois acquit (Formerly 

acquitted) and autrefois convict (Formerly convicted) (Once acquitted or convicted cannot be 

tried for same offence or for different offence on the basis of same facts) or Nemo debet bis vexari 

pro eadem causa or  Rule against Double Jeopardy. Section 300 deals certain exceptional cases 

when a person may be tried again.  

There are following provisions which protect accused – 

1. Article 20(2), Constitution of India 

2. Section 300, CrPC 

                                                           
207  (2012) 7 SCC 621. 
208 https://main.sci.gov.in/jonew/judis/39250.pdf 
209 https://main.sci.gov.in/jonew/judis/41874.pdf 

https://main.sci.gov.in/jonew/judis/39250.pdf
https://main.sci.gov.in/jonew/judis/41874.pdf
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3. Section 26, General Clauses Act, 1897. 

4. Section 71, IPC. 

Section 300 

 

                                        

                              Rule                    Exception 

  Protection against double jeopardy   (i) Section 220(1)210 with the consent of the State Gov. 

 (ii) Subsequent Consequences 

 (iii) Competency of Court  

 (iv) Discharge u/s 258& with the consent of the Court  

 

 

Section 300 Rule 

 

           Same offence          Section 221(1)                            Section 221(2) 

 

  Classification of Section 300 

Grounds Provisions Important Points 

Rule Section 300(1) 

[Illustrations (a), (c) & (d)] 
Rule against double jeopardy  

 

   

Exceptions  Section 300(2)  

[No illustration] 

Consent of State Government & 

 section 220 (1) 

 Section 300(3) 

[Illustration (b)] 

Subsequent Consequences 

 

 Section 300(4) 

[Illustrations (e) & (f) ] 

Former Court was not competent 

 

 Section 300(5) 

[No Illustration] 

Consent of Court and person discharged 

under section 258 

Similarities Clauses (2) & (5) Consent/ Sections/ No illustration 

Overriding 

Effect over 

section 300 

(1) Section 26, GCA, 1897 

(2) Section 188211, CrPC 

(1)Double trial is possible, but 

punishment is not possible. 

(2) With prior permission of Central 

Government, he can be tried again. 

Meaning of 

acquittal  

 

Explanation 

 

i. The dismissal of a complaint, or  

ii. the discharge of the accused,  

is not an acquittal for the purposes of  

section 300. 

 

Section 300. Person once convicted or acquitted not to be tried for same offence. 

(1) Rule - 

                                                           
210 Section 220 (1) deals framing of charges regarding offences committed during same transaction.  
211 Section 188, CrPC – Offence committed outside India. 
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 A person who has once been tried  

 by a Court of competent jurisdiction  

 for an offence212 and  

 Result -convicted or acquitted of such offence shall,  

 while such conviction or acquittal remains in force,213  

i. Same offence - not be liable to be tried again for the same offence,  

ii. In case of doubt / Possible charge [Section 221(1)] or conviction [Section 221(2)] -nor 

on the same facts for any other offence for which a different charge from the one made 

against him might have been made under sub-section (1) of section 221, or for which he 

might have been convicted under sub-section (2) of Section 221. 

Exceptions-  

(2) Consent of State Government & section 220 (1) -A person acquitted or convicted of any 

offence may be afterwards tried, with the consent of the State Government, for any distinct offence 

for which a separate charge might have been made against him at the former trial under sub-section 

(1) of section 220. 

(3) Subsequent Consequences - A person convicted of any offence constituted by any act causing 

consequences which, together with such act, constituted a different offence from that of which he 

was convicted, may be afterwards tried for such last mentioned offence,  

 if the consequences  

i. had not happened, or  

ii. were not known to the Court to have happened, at the time when he was convicted. 

(4) Former Court was not competent - A person acquitted convicted of any offence constituted 

by any acts may, notwithstanding such acquittal or conviction, be subsequently charged with, and 

tried for, any other offence constituted by the same acts which he may have committed if the Court 

by which he was first tried was not competent to try the offence with which he is subsequently 

charged. 

(5) Consent of Court and person discharged under section 258 - A person discharged under 

section 258 shall not be tried again for the same offence except with the consent of the Court by 

which he was discharged or of any other Court to which the first-mentioned Court is subordinate. 

      Section 258214 [Power to stop in certain cases] 

 

     

Discharge   Acquittal  

 

‘Evidence’ of principle witnesses has been recorded 

(6) Protection under section 26 of the General Clauses Act - Nothing in this section shall affect 

the provisions of section 26 of the General Clauses Act, 1897 (10 of 1897) or of section 188 of 

this Code. 

Explanation. 

 Meaning of acquittal  

iii. The dismissal of a complaint, or  

                                                           
212 Section 2(n) defines ‘Offence’. 
213 It means it should not have been set aside in appeal or revision. 
214 Section 258 - Power to stop in certain cases. There are two parts of section 258 namely: (1) Acquittal when 

‘Evidence of principle witnesses has been recorded, and in other cases discharge. (2) Discharge. 
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iv. the discharge of the accused,  

is not an acquittal for the purposes of  section 300. 

 

Section 300 (6) [Dismissal / Discharge] 

 

Dismissal/ 

Discharge 

Sections  Important Points 

Dismissal 

of 

Complaint  

Section 203 Dismissal of Complaint  

   

Discharge Section 227 Discharge 

 Section 

237(3) 

Procedure in cases instituted under section 199(2). [There are 

two parts of section 237(3) namely; (1) Discharge and (2) 

Acquittal]. 

 Section 239 Warrant Trial instituted on Police Report 

 Section 245 Warrant Trial instituted otherwise than on Police Report 

 Section 249 Absence of complainant where case has been instituted on 

complaint. 

 Section 258 Power to stop in certain cases. There are two parts of section 

258 namely: (1) Acquittal when ‘Evidence of principle 

witnesses has been recorded, and in other cases discharge. (2) 

Discharge. 

 Section 321 Withdrawal of prosecution before framing of charge 

 Section 348 Discharge of offender on submission of apology 

 

 

Illustrations 

Illustration (a) & Section 300 (1) 
 A is tried upon a charge of theft as a servant and acquitted.  

 He cannot afterwards, while the acquittal remains in force, be charged  

1. Same offence -with theft as a servant, or,  

2. Section 221 (1) & (2)- upon the same facts, with theft simply, or with criminal breach of 

trust. 

Illustration (b) & Section 300 (3) [Subsequent Consequences] [UP )J) (Mains)] 
 A is tried for causing grievous hurt and convicted.  

 The person injured afterwards dies. A may be tried again for culpable homicide. 

Illustration (c) Section 300 (1) ] [UP )J) (Mains)] 
 A is charged before the Court of Session and convicted of the culpable homicide of B. 

 Section 221 - A may not afterwards be tried on the same facts for the murder of B. 

Illustration (d) & Section 300 (1) 

 A is charged by a Magistrate of the first class with, and convicted by him of, voluntarily 

causing hurt to B.  

 Section 221 -A may not afterwards be tried for voluntarily causing grievous hurt to B on 

the same facts,  
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 unless the case comes within sub-section (3)215 of this section. 

Illustration (e) & Section 300 (4) [Former Court was not competent] 
 A is charged by a Magistrate of the second class with, and convicted by him of, theft of 

property from the person of B. 

 A may subsequently be charged with, and tried for, robbery on the same facts. 

 

First Schedule  

Offence By what Court triable 

Theft Any Magistrate (1st Class or 2nd Class) 

Robbery Magistrate of First Class 

 

Illustration (f) & Section 300 (4) [Former Court was not competent] 
 A, B and C are charged by a Magistrate of the first class with, and convicted by him of, 

robbing D.  

 A, B and C may afterwards be charged with, and tried for, dacoity on the same facts.216 

 First Schedule  

Offence By what Court triable 

Robbery Magistrate of First Class 

Dacoity Court of Session 

   

Article 20(2) (Principle of Double Jeopardy)   

 

Article 20. Protection in respect of conviction for offences -  

(2) No person shall be prosecuted and punished for the same offence more than once. 

 

Differences between Section 300 and Article 20(2)  

Section 300 provides wider protection. It is applicable either person is acquitted or convicted while 

Article 20(2) gives protection only in case of person who is prosecuted and punished. 

 

S.N. Section 300, Cr.P.C. Article 20(2), Constitution of India 

1 Tried Prosecuted 

2 Convicted Punished 

3 Acquitted It is not applicable in case of acquittal 

4 Section 300 is wider. It protects even in case 

of acquittal. 

It is narrower. In case of acquittal it 

will not protect. 

5 Statutory Right Fundamental right.  

6 Article 226 Articles 226 & 32 of Const. of India. 

 

                                                           
215 Section 300 (3) Deals subsequent consequences. 
216 Basic difference between robbery and dacoity is number of accused. In case of dacoity number of accused must be 

five or more. Supposed that five persons committed dacoity. At the time of returning one accused was killed by lion. 

After some days one accused died. There are remaining three accused. Against three accused charge for committing 

dacoity can be framed and trial may continue. If they are found criminal, they shall be punished for committing dacoity. 

Same rule is applicable regarding section 34 and 149 of IPC. 
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S.A.Venkataraman v. Union of India & Anr.217&218 (March 30, 1954) 

 Prosecuted and punished - The Constitution Bench of Supreme Court in 

S.A.Venkataraman v. Union of India & Anr., explained the scope of doctrine of double 

jeopardy, observing that in order to attract the provisions of Article 20 (2) of the 

Constitution, there must have been both prosecution and punishment in respect of the same 

offence. The words ‘prosecuted’ and ‘punished’ are to be taken not distributively so as to 

mean prosecuted or punished. Both the factors must co-exist in order that the operation 

of the clause may be attractive. 

 English law and Indian Constitution- The roots of the principle, which Article 20(2) 

enacts, are to be found in the well-established rule of English law which finds expression 

in the maxim “Nemo debet bis vexari”-a man must not be put twice in peril for the same 

offence. If a man is indicted again for the same offence in an English court, he can plead, 

as a complete defence, his former acquittal or conviction, or as it is technically expressed, 

take the plea of “autrefois acquit” or “autrefois convict”.  

 USA Law - The corresponding provision in the Federal Constitution of the U.S.A. is 

contained in the Fifth Amendment, which provides inter alia: “Nor shall any person be 

subjected for the same offence to be put twice in jeopardy of life and limb”.  

 Old CrPC Section 403 [New CrPC (Section 300)] -This principle has been recognised 

and adopted by the Indian Legislature and is embodied in the provisions of section 26 of 

the General Clauses Act and section 403 of the Criminal Procedure Code. 

 

English Law 

Well-established rule of English law which finds expression in the maxim “Nemo debet bis 

vexari”-a man must not be put twice in peril for the same offence. 

Coke says that “auterfoitz acquite must be of the same felony.”219  

Blackstone in his Commentaries, Book IV (1759 ed.), p. 329, says that “the plea of auterfoits 

acquit, or a former acquittal, is grounded on this universal maxim of the common law of England, 

that no man is to be brought into jeopardy of his life, more than once, for the same offence.” He 

says that when a man is once fairly found not guilty upon any indictment he may plead such 

acquittal in bar of any subsequent accusation “for the same crime”: and that the plea of auterfoits 

convict depends upon the same principle. Also he points out (p. 330) that a conviction of 

manslaughter is a bar to an indictment of murder220. “For the fact prosecuted is the same in both, 

though the offences differ in colouring and in degree.” He adds: “It is to be observed, that the pleas 

of auterfoits acquit and auterfoits convict, or a former acquittal, and former conviction, must be a 

prosecution for the same identical act and crime.”221 & 222 

 

                                                           
217 https://indiankanoon.org/doc/1640660/ 
218 AIR 1954 SC 375. 
219 This was quoted by Lord Morris in case Connelly v. Director of Public Prosecution (1964) 2 All ER 401. 
220 Illustration C, Section 300 is based on this example quoted by respected jurist Bentham. 
221 This was quoted by Lord Morris in case Connelly v. Director of Public Prosecution (1964) 2 All ER 401. 
222Connelly v. Director of Public Prosecution is available at:http://www.uniset.ca/other/cs3/1964AC1254.html 

(visited on May 8, 2020). 

https://indiankanoon.org/doc/1640660/
http://www.uniset.ca/other/cs3/1964AC1254.html
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Connelly v. Director of Public Prosecution223 

Lord Morris , “I pass, therefore, to a consideration of the questions which arise concerning the plea 

of autrefois acquit. In giving my reasons for my view that the direction given by the learned judge 

was entirely correct, I propose to examine some of the authorities and to state what I think are the 

governing principles. In my view, both principle and authority establish:  

(1) that a man cannot be tried for a crime in respect of which he has previously been acquitted 

or convicted;  

(2) that a man cannot be tried for a crime in respect of which he could on some previous 

indictment have been convicted;  

(3) that the same rule applies if the crime in respect of which he is being charged is in effect 

the same, or is substantially the same, as either the principal or a different crime in respect 

of which he has been acquitted or could have been convicted or has been convicted;  

(4) that one test as to whether the rule applies is whether the evidence which is necessary to 

support the second indictment, or whether the facts which constitute the second offence, 

would have been sufficient to procure a legal conviction upon the first indictment either as 

to the offence charged or as to an offence of which, on the indictment, the accused could 

have been found guilty;  

(5) that this test must be subject to the proviso that the offence charged in the second indictment 

had in fact been committed at the time of the first charge; thus if there is an assault and a 

prosecution and conviction in respect of it there is no bar to a charge of murder if the 

assaulted person later dies;  

(6) that on a plea of autrefois acquit or autrefois convict a man is not restricted to a comparison 

between the later indictment and some previous indictment or to the records of the court, 

but that he may prove by evidence all such questions as to the identity of persons, dates 

and facts as are necessary to enable him to show that he is being charged with an offence 

which is either the same, or is substantially the same, as one in respect of which he has 

been acquitted or convicted or as one in respect of which he could have been convicted;   

(7) that what has to be considered is whether the crime or offence charged in the later 

indictment is the same or is in effect or is substantially the same as the crime charged (or 

in respect of which there could have been a conviction) in a former indictment and that it 

is immaterial that the facts under examination or the witnesses being called in the later 

proceedings are the same as those in some earlier proceedings;  

(8) that, apart from circumstances under which there may be a plea of autrefois acquit, a man 

may be able to show that a matter has been decided by a court competent to decide it, so 

that the principle of res judicata applies;  

(9) that, apart from cases where indictments are preferred and where pleas in bar may therefore 

be entered, the fundamental principle applies that a man is not to be prosecuted twice for 

the same crime. 

 

 

                                                           
223 (1964) 2 All ER 401. Connelly v. Director of Public Prosecution is available 

at:http://www.uniset.ca/other/cs3/1964AC1254.html (visited on May 8, 2020). 

 

http://www.uniset.ca/other/cs3/1964AC1254.html
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USA Law  

The Federal Constitution of the U.S.A. contains ‘Rule against Jeopardy’. It was inserted by by the 

Fifth Amendment224, which provides inter alia: “Nor shall any person be subjected for the same 

offence to be put twice in jeopardy of life and limb”.  

 

Section 300 

Sangeetaben Mahendrabhai Patel v. State of Gujarat & Anr.225 (2012 SC) 

 

In this case Supreme Court observed following important points- 

1. Section 403, Cr.P.C. 1898 is correspondence to Section 300, Cr.P.C.1973. 

2. Constitution, CrPC, IPC and GCA - The rule against double jeopardy (Article 20(2) 

provides foundation for the pleas of autrefois acquit and autrefois convict. The 

manifestation of this rule is to be found contained in Section 300 Cr.P.C; Section 26 of the 

General Clauses Act; and Section 71 I.P.C. 

3. Ingredients of both offences must be same- Supreme Court has laid down thus: “The law 

is well settled that in order to attract the provisions of Article 20(2) of the Constitution i.e. 

doctrine of autrefois acquit or Section 300 Code of Criminal Procedure or Section 71 

Indian Penal Code or Section 26 of General Clauses Act, ingredients of the offences in 

the earlier case as well as in the latter case must be the same and not different.  

 The test to ascertain whether the two offences are the same is not identity of the allegations 

but the identity of the ingredients of the offence.  

 Motive for committing offence cannot be termed as ingredients of offences to determine 

the issue.  

 The plea of autrefois acquit is not proved unless it is shown that the judgment of acquittal 

in the previous charge necessarily involves an acquittal of the latter charge.” 

4. The fundamental right which is guaranteed under Article 20 (2) enunciates the principle of 

“autrefois convict” or “double jeopardy” i.e. a person must not be put in peril twice for the 

same offence. The doctrine is based on the ancient maxim “nemo debet bis punire pro uno 

delicto”, that is to say that no one ought to be twice punished for one offence. The plea of 

“autrefois convict” or “autrefois acquit” avers that the person has been previously 

convicted or acquitted on a charge for the same offence as that in respect of which he is 

arraigned. The test is whether the former offence and the offence now charged have the 

same ingredients in the sense that the facts constituting the one are sufficient to justify a 

conviction of the other and not that the facts relied on by the prosecution are the same in 

the two trials. 

5. Section 71 IPC - Limit of punishment of offence made up of several offences. -Where 

anything which is an offence is made up of parts, any of which parts is itself an offence, 

the offender shall not be punished with the punishment of more than one of such his 

offences, unless it be so expressly provided. 

                                                           
224 Fifth Amendment of USA Constitution is available at: https://constitution.congress.gov/constitution/amendment-

5/ (Visited on May 8, 2020). 
225  (2012) 7 SCC 621. 

https://constitution.congress.gov/constitution/amendment-5/
https://constitution.congress.gov/constitution/amendment-5/
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Illustration226 

(a) A gives Z fifty strokes with a stick. Here A may have committed the offence of voluntarily 

causing hurt to Z by the whole beating, and also by each of the blows which make up the whole 

beating. If A were liable to punishment for every blow, he might be imprisoned for fifty years, one 

for each blow. But he is liable only to one punishment for the whole beating. 

6. Section 26 of General Clause Act, 1897227. Provision as to offences punishable under two 

or more enactments. 

 Single act or omission - Where an act or omission  

 Offence under two law ( Example IPC and POCSO) - constitutes an offence under two 

or more enactments, 

  then the offender shall be liable to be prosecuted and punished under either or any of 

those enactments, but shall not be liable to be punished twice for the same offence. 

State of NCT of Delhi v. Sanjay etc.228&229  (2014) 

In State of NCT of Delhi v. Sanjay etc. Supreme Court observed, “It is well known principle that 

the rule against double jeopardy is based on a maxim nemo debet bis vexari pro una et eadem 

causa, which means no man shall be put in jeopardy twice for one and the same offence. Article 

20 of the Constitution provides that no person shall be prosecuted or punished for the offence more 

than once. However, it is also settled that a subsequent trial or a prosecution and punishment has 

no bar if the ingredients of the two offences are distinct.” 

The concept is of ‘same offence’ under Article 20(2) and section 300 Cr.PC. In case distinct 

offences are being committed there has to be independent trial for each of such offence based on 

such conspiracy. 

 

Shivala Bhikhamsar v. Bablir Kumar Jatti And Ors230 [May 8, 2017]. 

 

This case is related to Mr. Lalu Yadav, Mr. Jagannath Misra etc. In this judgment Shivala 

Bhikhamsar has not been used even single time. I am unable to know why name of this case is 

Shivala Bhikhamsar v. Bablir Kumar Jatti and Ors. 

Supreme Court 

Question before Supreme Court- The main question for consideration is whether in view of 

Article 20(2) of Constitution of India and section 300 Cr.PC, it is a case of prosecution and 

punishment for the “same offence” more than once. 

Observation of Supreme Court –In this case Supreme Court observed following important points 

-  

(1) Section 300 refers to sections 220 and 221 Cr.PC. No doubt it appears that a person who has 

been convicted or acquitted of the “same offence” cannot be tried again. 

                                                           
226 I have quoted this example. 
227 General Clause Act, 1897 is available at: https://indiacode.nic.in/bitstream/123456789/2328/1/189710.pdf 
228 https://main.sci.gov.in/jonew/judis/41874.pdf (Visited on May 6, 2020). 
229 (2014) 9 SCC 772. 
230 https://main.sci.gov.in/jonew/judis/44881.pdf (Visited on May 6, 2020). 

https://indiacode.nic.in/bitstream/123456789/2328/1/189710.pdf
https://main.sci.gov.in/jonew/judis/41874.pdf
https://main.sci.gov.in/jonew/judis/44881.pdf
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i. Section 220(1) - Section 220(1) provides that if one series of acts is so connected together 

as to form the same transaction, more offences than one are committed by the same 

person, he may be charged with and tried at one trial for every such offence. 

ii. Section 221(1) is applicable where it is doubtful what offence has been committed.  

(2) Different trials for the same offence - There can be different trials for the same offence if 

tried under two different enactments altogether and comprised of two different offences under 

different Acts/statutes without violation of the provisions of Article 20(2) or Section 300 Cr.PC. 

 

 (3) Article 20(2) - Article 20(2) says that no person shall be prosecuted and punished for the same 

offence more than once. This is called the doctrine of double jeopardy. The objective of the Article 

is to avoid harassment, which may be caused by successive criminal proceedings, where the person 

has committed only one crime. There is a law maxim related to this, nemo debet bis vexari. This 

means that no man shall be put twice in peril for the same offence. There are two aspects of doctrine 

of jeopardy viz. Autrefois convict and Autrefois acquit. Autrefois convict means that the person 

has been previously convicted in respect of the same offence. Autrefois acquit means that the 

person has been acquitted on a same charge on which he is being prosecuted. Constitution bars 

double punishment for the same offence. The conviction for such offence does not bar for 

subsequent trial and conviction for another offence and it does not matter even if some ingredients 

of these two offences are common. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Question (DJS 2019) – Which section of the Code of Criminal Procedure, 1973 enacts the 

rule autrefois acquit and autrefois convict (Once acquitted or convicted cannot be tried for 

same offence or for different offence on the basis of same facts) or (Rule against 

Jeopardy)? 

(a) Section 300 of Cr.P.C. 

(b) Section 302 of Cr.P.C. 

(c) Section 303 of Cr.P.C. 

(d) Section 304 of Cr.P.C. 

Answer – (a) 

 
Question (Raj.2019) – Which section of Cr.P.C. provides protection against double 

jeopardy? 

(a) Section 305 

(b) Section 300 

© Section 188 

(d) Section 203 

Answer – b. 
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Question No. – What are exceptions of “Nemo debet bis vexari pro eadem causa” mentioned in 

Cr.P.C., 1973? 

(a) Section 220(1), With consent of State Government 

(b) Section 258, With consent of the Court  

(c) Section 220(1), With consent of State Government, Subsequent consequences, Competency of 

Court and Section 258. 

(d) None of the above. 

Answer – C. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

UP (J) Mains  

Question (a) - Section 300 of Cr.P.C provides that a person once convicted or acquitted is not to 

be tried again for the same offence. What shall be correct position in the following cases – 

‘A’ is tried for causing grievous hurt and convict. The person injured afterwards dies. 

 

Answer - Section 300 (3) Illustration (b). 

Section 300 (3) Subsequent Consequences - A person convicted of any offence constituted by 

any act causing consequences which, together with such act, constituted a different offence from 

that of which he was convicted, may be afterwards tried for such last mentioned offence,  

 if the consequences  

iii. had not happened, or  

iv. were not known to the Court to have happened, at the time when he was convicted. 

Illustration (b) & Section 300 (3) [Subsequent Consequences] 
 A is tried for causing grievous hurt and convicted.  

 The person injured afterwards dies. A may be tried again for culpable homicide. 

 

Question (b) - Section 300 of Cr.P.C provides that a person once convicted or acquitted is not to 

be tried again for the same offence. What shall be correct position in the following cases – 

(b) ‘A’ is tried for culpable homicide of ‘B’ by the Session Court is convicted. Can ‘A’ be tried 

again on the same facts for the murder of ‘B’. 

Answer – No. Section 300(1), Illustration C. 

Question (UP 2018 -2019)- The Maxim “Nemo debet bis vexari pro eadem causa” finds 

place in which of the following section of Cr.P.C., 1973 

(a) Section 299 

(b) Section 300 

© Section 301 

(d) None of the above. 

Answer – (b). 
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Illustration (c) Section 300 (1) 
 A is charged before the Court of Session and convicted of the culpable homicide of B. 

 Section 221 - A may not afterwards be tried on the same facts for the murder of B. 

 

 

Jharkhand (J)(Mains) 2019  Question 3(a)-   

What do you understand by doctrine of autre fois acquit and autre fois convict? How does it ensures 

fair trial? 

Answer- Section 300 and Article 20(2). 

 

 

Question Paper DU LL.B - 7932 

 X, rescues Y, an under-trial from Tihar Jail and so doing causes grievous hurt to W, the 

warden of Tihar Jail.  

 X is tried and convicted for unlawfully rescuing an under-trial from the legal custody. 

 Subsequently he is tried for causing grievous hurt to W.  

 

Unlawful rescuing Grievous hurt 

Previous Trial Subsequent Trial 

 Objection of X is regarding subsequent Trial 

 

X argues that the subsequent trial cannot proceed in view of the previous conviction. Examine the 

argument of X, dearly bringing out the law under S-300 of the Code of Criminal Procedure, 1973. 

Answer –Section 220 (1)-  

Illustration to sub-section (1) 

(a) A rescues B, a person in lawful custody, and in so doing causes grievous hurt to C, a constable 

in whose custody B was.  

A may be charged with, and convicted of, offences under sections 225 and 333 of the Indian Penal 

Code (45 of 1860). 

Offence 

Unlawful rescuing Grievous hurt 

Previous Trial Subsequent Trial 

 

 

Section 300(2) [First Exception]  

Section 300 (2) Consent of State Government & section 220 (1) -A person acquitted or 

convicted of any offence may be afterwards tried, with the consent of the State Government, for 

any distinct offence for which a separate charge might have been made against him at the former 

trial under sub-section (1) of section 220. 

X may be tried but with the consent of the State Government. 

Conclusion  

So subsequent trial of X is subject to previous consent of State Government. 
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Zahira Habibulla H. Shiekh & Anr. v. State of Gujarat and Ors.231&232 

(12/04/2004, SC) (Best Bakery Case). 

[Bench: Hon’ble JJ. Doraiswamy Raju & Arijit Pasayat] 

 

Summary –  

1. Transfer of case – Section 406 CrPC 

2. Witness protection: Bentham “Witnesses are eyes and ears of justice” 

3. ‘Modern Neros’ were looking elsewhere rather than saving burning women & Children 

4. Complete biasness of Public Prosecutor 

5. Failure of Trial Court to apply power authorized under section 311CrPC & 165 IEA 

6. High Court dismissed appeal without assigning reason. It was vehemently  

7. Sections 386 & 391 CrPC. 

8.  Direction for re-trial and re-investigation 

9. Meaning of Fair Trial and Fair Trial is triangulation 

10. Leading Cases 

 

 

Name of Case Date of Judgment Hon’ble JJ. 

Zahira Habibulla H. Shiekh 

& Anr. v. State of Gujarat 

and Ors.233&234 

April 12, 2004. 

[This case is in our syllabus]. 

[Best Bakery Case] 

Doraiswamy Raju & Arijit 

Pasayat. 

Zahira Habibullah Sheikh & 

Anr. v State of Gujarat & 

Ors.235 

March 8, 2006 Arijit Pasayat & H.K. 

Sema 

Remarks 2004 & 2006 Both judgments were 

written by Hon’ble Justice 

Arijit Pasayat. 

 Date of Order  

Bilkis Yakub Rasool v. State 

of Gujarat and Others236 

April 23, 2019 Hon’ble CJI Ranjan Gogoi 

[Full Bench] 

 

DU LL.B. 2019 Question 7 (a) 

In Zahira Habibullah Sheikh & Anr. v. State of Gujarat & Ors. Supreme Court of India observed, 

“Each one has an inbuilt right to be dealt with fairly in criminal trial. Denial of a fair trial is as 

much injustice to the accused as is to the victim and the society. Concept of fair trial is 

triangulation.” Discuss. 

 

                                                           
231 https://main.sci.gov.in/jonew/judis/26084.pdf   
232 (2004) 4 SCC 158. 
233 https://main.sci.gov.in/jonew/judis/26084.pdf 
234 (2004) 4 SCC 158. 
235 https://main.sci.gov.in/jonew/judis/27561.pdf  
236 https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf 

https://main.sci.gov.in/jonew/judis/26084.pdf
https://main.sci.gov.in/jonew/judis/26084.pdf
https://main.sci.gov.in/jonew/judis/27561.pdf
https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf
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Remark- Question is based on the quotation of Zahira Habibulla H. Shiekh & Anr. v. State of 

Gujarat and Ors. (April 12, 2004) and Zahira Habibullah Sheikh & Anr. v. State of Gujarat & 

Ors. (March 8, 2006). 

April 12, 2004. 

Page no,11 of original judgment 

March 8, 2006 

 Page no.16, of original judgment 

Zahira Habibullah Sheikh & Anr. v. State of 

Gujarat & Ors 

Zahira Habibullah Sheikh & Anr. v. State of 

Gujarat & Ors 

Hon’ble Justice Arijit Pasayat. Hon’ble Justice Arijit Pasayat. 

Each one has an inbuilt right to be dealt with 

fairly in a criminal trial. Denial of a fair trial 

is as much injustice to the accused as is to 

the victim and the society….. Concept of 

fair trial is triangulation.” 

Each one has an inbuilt right to be dealt with 

fairly in a criminal trial. Denial of a fair trial is 

as much injustice to the accused as is to the 

victim and the society… Concept of fair trial 

is triangulation.” 

 

 

Chronology 

 

Godhara train 

burning 

February 27, 2002 Several Kar Sevaks were burnt alive. 

Best Bakery Case March 1&2, 2002 Murder 

Session Trial June 27, 2003 All accused acquitted 

High Court December 26, 2003 Appeal dismissed 

Supreme Court April 12, 2004 Case was transferred from Gujarat to 

Maharashtra 

 

 

Crux –  

 ‘Best Bakery Case’- This case is known as ‘Best Bakery Case’.  

 Total failure of Government- It is example of total failure of State Machinery in delivery 

of Justice. This Massacre occurred during regime of Mr. Modi Government in 2002. The 

Government totally failed to control this massacre. Even at later stage, it failed to give 

protection even to eye witnesses.  

 Justification of rioting- They were involved to justify by saying that it was retaliation of 

killing of Kar Sevak in Sabarmati Express. One wrong cannot be ground to justify another 

wrong in democracy.  

 Suspicious conduct of Public Prosecutor- Public Prosecutor was not interested to 

examine eye witnesses. He did not try to make arrangement for protection of witnesses.   

 Transfer of Case [Section 406] - Supreme Court transferred case from Gujarat to 

Maharashtra and passed directions for re-trial and re-investigation.   

 Judges are not recording machine and spectator.- It was observed that judges were not 

merely recording machine and spectator. The Courts have to take a participatory role in a 

trial. They are not expected to be tape recorders to record whatever is being stated by the 

witnesses.  
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 Section 311 (Court witness) & Section 165 (Court witness)- Section 311 of the Code and 

Section 165 of the Evidence Act confer vast and wide powers on Presiding Officers of 

Court to elicit all necessary materials by playing an active role in the evidence collecting 

process. They have to monitor the proceedings in aid of justice. 

 Role of victim in appointment of public prosecutor - It was also directed that at the time 

of appointment of Public Prosecutor, victim must also be consulted.  

 Meaning of fair trial and fair trial is triangulation. Fair trial means fair trial not only for 

accused but fair trial for all i.e.  

1. accused, 

2. victim and  

3. society.  

Directions were also passed for protection of witnesses. Denial of a fair trial is as much 

injustice to the accused as is to the victim and the society. Concept of fair trial is triangulation. 

 Total failure of State Machinery in delivery of Justice. 

 

FACTS OF THE CASE  

 

Between 8.30 p.m. of 1.3.2002 and 11.00 a.m. of 2.3.2002, a business concern known as “Best 

Bakery” at Vadodara was burnt down by an unruly mob of large number of people. In the ghastly 

incident 14 persons died. The attacks were stated to be a part of retaliatory action to avenge killing 

of 56 persons burnt to death in the Sabarmati Express. Zahira was the main eye-witness who lost 

family members including helpless women and innocent children in the gruesome incident.  

The case is commonly to be known as "Best Bakery Case".  

 Claim of Zahira -One of the appeals is by Zahira who claims to be an eye-witness to 

macabre killings allegedly as a result of communal frenzy. She made statements and filed 

affidavits after completion of trial and judgment by the trial Court, alleging that during trial 

she was forced to depose falsely and turn hostile on account of threats and coercion. That 

raises an important issue regarding witness protection besides the quality and credibility of 

the evidence before Court. 

 State of Gujarat- State of Gujarat raised question relating  to improper conduct of trial by 

the public prosecutor.  

 Unanimity of all parties - there is unanimity in their stand that it was tainted, biased and 

not fair. While the accused persons accuse it for alleged false implication, the victims’ 

relatives like  allege its efforts to be merely to protect the accused. 

Many persons other than Zahira were also eye-witnesses. Accused persons were the perpetrators 

of the crime. After investigation charge sheet was filed in June 2002. 

Trial Court (27/06/2003) - By judgment dated 27.6.2003, the trial Court directed acquittal of the 

accused persons.  

NHRC - Zahira appeared before National Human Rights Commission stating that she was 

threatened by powerful politicians not to depose against the accused persons. 

High Court - The High Court after hearing the appeal directed its dismissal on 26.12.2003 

indicating in the order that the reasons were to be subsequently given, because the Court was 

closing for winter holidays. This course was adopted “due to paucity of time”. 
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Supreme Court – NHRC (National Human Rights Commission), Zahira and Citizens for Justice 

and Peace filed SLP in Supreme Court.  

The State and Zahira had requested for a fresh trial primarily on the following grounds:  

Resiling of witnesses-  When a large number of witnesses have turned hostile it should have raised 

a reasonable suspicion that the witnesses were being threatened or coerced. The public prosecutor 

did not take any step to protect the star witness who was to be examined on 17.5.2003 specially 

when four out of seven injured witnesses had on 9.5.2003 resiled from the statements made during 

investigation.  

 Zahira Sheikh - the Star witness had specifically stated on affidavit about the threat given 

to her and the reason for her not coming out with the truth during her examination before 

Court on 17.5.2003. 

 

Supreme Court after perusing facts of the case observed following points – 

 

(1) Purpose of existence of Court of Justice 

 

Right from the inception of the judicial system it has been accepted that  

I. discovery,  

II. vindication237 and  

III. establishment of truth  

are the main purposes underlying existence of Courts of justice.  

 

(2) Origin of fair trial 

 

The operating principles for a fair trial permeate the common law in both civil and criminal 

contexts. Application of these principles involve a delicate judicial balancing of competing 

interests in a criminal trial, the interests of the accused and the public and to a great extent that of 

the victim have to be weighed not losing sight of the public interest involved in the prosecution of 

persons who commit offences.  

 

(3) Meaning of Fair Trial    

Fair trial obviously would mean a trial before  

1. an impartial Judge,  

2. a fair prosecutor and  

3. atmosphere of judicial calm.  

Fair trial means a trial in which bias or prejudice for or against  

 the accused,  

 the witnesses, or  

 the cause which is being tried  

is eliminated. 

(4) Threatening of witnesses is denial of fair trial 

If the witnesses get threatened or are forced to give false evidence that also would not result in a 

fair trial. The failure to hear material witnesses is certainly denial of fair trial.  

                                                           
237 Vindicate means to clear of an accusation, suspicion or criticism/ TO justify by providing evidence. 
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Denial of a fair trial is as much injustice to the accused as is to the victim and the society. 

 

(5) Concept of fair trial is triangulation 

 

 

Accused   Victim  Society 

This Court has often emphasised that in a criminal case the fate of the proceedings cannot always 

be left entirely in the hands of the parties, crimes being public wrongs in breach and violation of 

public rights and duties, which affect the whole community as a community and harmful to the 

society in general. The concept of fair trial entails familiar triangulation of interests of the 

accused, the victim and the society and it is the community that acts through the State and 

prosecuting agencies. Interests of the society are not to be treated completely with disdain and as 

persona non grata. 

 

(6) Justice should not only be done but it should be seen to be done. 

 

It is one of the salutary principles of the administration of justice that justice should not only be 

done but it should be seen to be done. 

   (7) Judges are not mere spectator and recording machine 

 

If a criminal Court is to be an effective instrument in dispensing justice, the Presiding Judge must 

cease to be a spectator and a mere recording machine by becoming a participant in the trial 

evincing intelligence, active interest and elicit all relevant materials necessary for reaching the 

correct conclusion, to find out the truth, and administer justice with fairness and impartiality both 

to the parties and to the community it serves. Courts administering criminal justice cannot turn a 

blind eye to vexatious or oppressive conduct that has occurred in relation to proceedings, even if 

a fair trial is still possible, except at the risk of undermining the fair name and standing of the 

judges as impartial and independent adjudicators.  

     

(8) Witness Protection and responsibility of State  

Benthem said: “Witnesses” are the eyes and ears of justice.”  

If the witness himself is incapacitated from acting as eyes and ears of justice, the trial gets putrefied 

and paralysed, and it no longer can constitute a fair trial. The incapacitation may be due to several 

factors like the witness being not in a position for reasons beyond control to speak the truth in the 

Court or due to negligence or ignorance or some corrupt collusion. Time has become ripe to act 

on account of numerous experiences faced by Courts on account of frequent turning of 

witnesses as hostile, either due to threats, coercion, lures and monetary considerations at the 

instance of those in power, their henchmen and hirelings, political clouts and patronage and 

innumerable other corrupt practices ingenuously adopted to smoother and stifle truth and 

realities coming out to surface rendering truth and justice, to become ultimate casualties. 
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 There comes the need for protecting the witness. Time has come when serious and undiluted 

thoughts are to be bestowed for protecting witnesses so that ultimate truth is presented before the 

Court and justice triumphs and that the trial is not reduced to mockery.  The State has a definite 

role to play in protecting the witnesses, to start with at least in sensitive cases involving those in 

power, who has political patronage and could wield muscle and money power, to avert trial getting 

tainted and derailed and truth becoming a casualty. 

(9) Section 406 - Transfer of cases  

In the case of Mrs. Maneka Sanjay Gandhi and Anr. v. Ms. Rani Jethmalani (Nov. 23, 1978) 

Supreme Court emphasized the necessity to ensure fair trial, observing as hereunder:  

 “Assurance of a fair trial is the first imperative of the dispensation of justice and the central 

criterion for the court to consider when a motion for transfer is made is not the 

hypersensitivity or relative convenience of a party or easy availability of legal services or 

like mini-grievances.  

 Something more substantial, more compelling, more imperilling, from the point of view of 

public justice and its attendant environment, is necessitous if the Court is to exercise its 

power of transfer. This is the cardinal principle although the circumstances may be myriad 

and vary from case to case.  

 A more serious ground which disturbs us in more ways than one is the alleged absence 

of congenial atmosphere for a fair and impartial trial. It is becoming a frequent 

phenomenon in our country that court proceedings are being disturbed by rude 

hoodlums and unruly crowds, jostling, jeering or cheering and disrupting the judicial 

hearing with menaces, noises and worse.  
 The safety of the person of an accused or complainant is an essential condition for 

participation in a trial and where that is put in peril by commotion, tumult or threat on 

account of pathological conditions prevalent in a particular venue, the request for a 

transfer may not be dismissed summarily.  

Indeed, it is the duty of the court to assure propitious conditions which conduce to comparative 

tranquility at the trial. Turbulent conditions putting the accused's life in danger or creating chaos 

inside the court hall may jettison public justice. If this vice is peculiar to a particular place and is 

persistent the transfer of the case from that place may become necessary. Likewise, if there is 

general consternation or atmosphere of tension or raging masses of people in the entire region 

taking sides and polluting the climate, vitiating the necessary neutrality to hold detached judicial 

trial, the situation may be said to have deteriorated to such an extent as to warrant transfer.” 

In case of Zahira Habibulla H. Shiekh Case Supreme Court said, “A mere allegation that there 

is apprehension that justice will not be done in a given case or that general allegations of a 

surcharged atmosphere against a particular community alone does not suffice. The Court has to 

see whether the apprehension is reasonable or not. The state of mind of the person who entertains 

apprehension, no doubt is a relevant factor but not the only determinative or concluding factor. 

But the Court must be fully satisfied about the existence of such conditions which would render 

inevitably impossible the holding of a fair and impartial trial, uninfluenced by extraneous 

considerations that may ultimately undermine the confidence of reasonable and right thinking 

citizen, in the justice delivery system. The apprehension must appear to the Court to be a 

reasonable one.  



284 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

 

    (10) Decision without reason by High Court was wrong 

 

The High Court after hearing the appeal directed its dismissal on 26.12.2003 indicating in the order 

that the reasons were to be subsequently given, because the Court was closing for winter holidays. 

This course was adopted “due to paucity of time”.  

Supreme Court observed, “We see no perceivable reason for the hurry. The accused were not in 

custody. Even if they were in custody, the course adopted was not permissible.  

The Supreme Court is the final Court in the hierarchy of our Courts. Orders passed by the High 

Court are subject to the appellate jurisdiction of this Court under Article 136 of the Constitution 

and other provisions of the concerned statutes.” 

 

(11) Section 311 of Cr.P.C. and 165 of IEA, 1872 

It is a common experience in criminal courts that defence counsel would raise objections whenever 

courts exercise powers under Section 311 of the Code or under Section 165 of the Evidence Act, 

1872 by saying that the court could not “fill the lacuna in the prosecution case”. A lacuna in the 

prosecution is not to be equated with the fallout of an oversight committed by a Public Prosecutor 

during trial, either in producing relevant materials or in eliciting relevant answers from witnesses. 

The adage “to err is human” is the recognition of the possibility of making mistakes to which 

humans are prone. A corollary of any such laches or mistakes during the conducting of a case 

cannot be understood as a lacuna which a court cannot fill up.  

 

Lacuna in the prosecution must be understood as the inherent weakness or a latent wedge in the 

matrix of the prosecution case. The advantage of it should normally go to the accused in the trial 

of the case, but an oversight in the management of the prosecution cannot be treated as irreparable 

lacuna.  

The trial court should have exercised power under section 311 of the Code and recalled and re-

examined witnesses as their evidence was essential to arrive at the truth and a just decision in the 

case. The power under Section 165 of the Indian Evidence Act, 1872 was not resorted to at all and 

that also had led to miscarriage of justice. 

         (12) Application of Section 386 and Section 391 depend upon particular fact 

The Bench emphasized that whether a re-trial under Section 386 of the Code or taking up of 

additional evidence under Section 391of the Code in a given case is the proper procedure will 

depend on the facts and circumstances of each case for which no straitjacket formula of universal 

and invariable application can be formulated. 

Section 386 of the Code deals with the manner and disposal of the appeal in the normal or ordinary 

course. Section 391 is in the nature of exception to Section 386. 

(13) Failure to record fair hearing 

Failure to accord fair hearing either to the accused or the prosecution violates even minimum 

standards of due process of law. It is inherent in the concept of due process of law, that 
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condemnation should be rendered only after the trial in which the hearing is a real one, not sham 

or a mere farce and pretence. Since the fair hearing requires an opportunity to preserve the process, 

it may be vitiated and violated by an overhasty, stage-managed, tailored and partisan trial. 

The fair trial for a criminal offence consists not only in technical observance of the frame and 

forms of law, but also in recognition and just application of its principles in substance, to find out 

the truth and prevent miscarriage of justice. 

    (14) Suspicious role of Public Prosecutor 

The public prosecutor was not acting in a manner befitting the position held by him. He even did 

not request the Trial court for holding the trial in camera when a large number of witnesses were 

resiling from the statements made during investigation. 

Sahejadkhan Hasankhan - the witness was unconscious between 2nd - 6th of March 2002. When 

he regained conscious, his statement was recorded on 6.3.2002. He gave names of four accused 

persons i.e. A-5, A-6, A-8 and A-11. This witness has also filed an affidavit before this Court in a 

pending matter narrating the whole incident. This clearly shows that the person was not of unsound 

mind as was manipulated by the prosecution to drop him. 

   (15) Modern Neros 

The modern day ‘Neros’ were looking elsewhere when Best Bakery and innocent children and 

helpless women were burning, and were probably deliberating how the perpetrators of the crime 

can be saved or protected. Law and justice become flies in the hands of these “wanton boys”. 

Conclusion  

 Following directions were issued by Supreme Court in this case – 

(1)  Transfer of case from Gujarat to Maharashtra-Case was transferred under section 406 from 

Gujarat to Maharashtra. 

(2) Re-trial and re-investigation- Supreme Court observed, “Since we have directed re-trial it 

would be desirable to the investigating agency or those supervising the investigation, to act in 

terms of Section 173(8) of the Code, as the circumstances seem to or may so warrant. The Director 

General of Police, Gujarat is directed to monitor re-investigation, if any, to be taken up with the 

urgency and utmost sincerity, as the circumstances warrant.” 

(3) Direction to State of Gujarat for Protection for witness - The State of Gujarat shall also ensure 

that the witnesses are produced before the concerned Court whenever they are required to attend 

that Court. Necessary protection shall be afforded to them so that they can depose freely without 

any apprehension of threat or coercion from any person. In case, any witness asks for protection, 

the State of Maharashtra shall also provide such protection as deemed necessary, in addition to the 

protection to be provided for by the State of Gujarat.   

(4) Expenses of Public Prosecutor and advocate - The fees and all other expenses of the public 

prosecutor who shall be entitled to assistance of one lawyer of his choice shall initially be paid by 

the State of Maharashtra, who will thereafter be entitled to get the same reimbursed from the 

State of Gujarat. The State of Gujarat shall ensure that all the documents and records are forthwith 

transferred to the Court nominated by the Chief Justice of the Bombay High Court. 
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(5) Appointment of another Public Prosecutor and Role of Victim - In this case Public Prosecutor 

was not fair. Supreme Court directed the State Government to appoint another Public Prosecutor 

and it shall be open to the affected persons to suggest any name which may also be taken into 

account in the decision to so appoint.  

 Though the witnesses or the victims do not have any choice in the normal course to have a 

say in the matter of appointment of a Public Prosecutor, in view of the unusual factors 

noticed in this case, to accord such liberties to the complainants party, would be 

appropriate. 

 

 

 

 

 Bilkis Yakub Rasool v. State of Gujarat and Others238 

 

 Date of Order  

Bilkis Yakub Rasool v. State 

of Gujarat and Others239 

April 23, 2019 Hon’ble CJI Ranjan Gogoi 

[Full Bench] 

 

Bilkis Yakub Rasool, is a victim of riots which occurred in the aftermath of the Godhara train 

burning incident in the State of Gujarat on February 27, 2002. While eventually, the perpetrators 

of the crime including the police personnel stand punished, the appellant, who was aged twenty-

one years and pregnant at that time, having lost all members of her family in the diabolical and 

brutal attacks needs to be adequately compensated. Additional facts which we must note are that 

the appellant WP (Crl) 118/2003 3 was repeatedly gang-raped and was a mute and helpless witness 

to her three-and-a-half-year-old daughter being butchered to death. This factual position is 

undisputed and unchallenged in light of the findings of the trial court upheld by the High Court 

and this Court. 

 

The Supreme Court ordered the Gujarat government to pay 2002 communal riots victim Bilkis 

Yakoob Rasool Bano  

 ₹50 lakh as compensation, 

 a government job and  

 housing in the area of her choice. 

 

 

 

 

 

                                                           
238 https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf 
239 https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf 

https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf
https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf
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Free Legal Aid 

  ‘Speedy trial’ and ‘fair trial’ to a person accused of a crime are integral part of Article 21. 

[Mohd. Hussain @ Julfikar Ali v. The State (Govt. Of Nct) Delhi  

(31 Aug., 2012) (Full Bench)]  

 

Summary – 

1. English Law 

2.USA Law [Rhem v. Malcolm (1974)] 

3.International Covenant on Civil and Political Rights under Article14 (3)(d)240 

4.Order 33, CPC, 1908 

5.Law Commission of India, 222 Report (2009) 

6.Articles 14, 21 & 39A of Constitution of India 

7. Section 304, Cr.P.C. 1973. 

8.Legal Services Authorities Act, 1987. 

Leading cases - 

(1) M.H. Hoskot v. State of Maharashtra (1978) 

(2) Hussainara Khatoon & Others v. Home Secy., State of Bihar, (March 9, 1979) 

(3) Khatri v. State of Bihar (Dec. 19, 1980) (Blinded Prisoners Case) (Gangajal Case) 

(4) Sheela Barse v. State of Maharashtra241&242 (Feb. 15, 1983) 

(5) Mohd. Hussain @ Julfikar Ali v. The State (Govt. of NCT) Delhi (Jan.11, 2012) (Div. 

Bench) 

(6) Mohd. Ajmal Amir Kasab v. State of Maharashtra (Aug. 29,2012) 

(7) Mohd. Hussain @ Julfikar Ali v. The State (Govt. of NCT) Delhi (31 Aug., 2012) (Full 

Bench)   

(1) USA Court  

In the case of Rhem v. Malcolm243 USA Court observed, “The law does not permit any 

Government to deprive its citizens of constitutional rights on a plea of poverty”. 

     (2) English Law 

Free legal services to the needy is part of the English criminal justice system. 

 

 

                                                           
240 Article 14 of Convention of Civil and Political Rights deals right of criminals. It is available at: 

https://treaties.un.org/doc/Treaties/1976/03/19760323%2006-17%20AM/Ch_IV_04.pdf (Visited on May 9, 2020). 
241 AIR 1983 SC 378. 
242 Sheela Barse v. State of Maharashtra is available at: https://main.sci.gov.in/jonew/judis/9835.pdf (Visited on May 
9, 2020). 
243 United States District Court, S. D. New York. July 11, 1974. 

 

https://treaties.un.org/doc/Treaties/1976/03/19760323%2006-17%20AM/Ch_IV_04.pdf
https://main.sci.gov.in/jonew/judis/9835.pdf
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(3) International Covenant on Civil and Political Rights under Article14 (3) (d)244 

International Covenant on Civil and Political Rights under Article14 (3)(d) guarantees to everyone: 

“Right to be tried in his presence, and to defend himself in person or through legal assistance of 

his own choosing; to be informed, if he does not have legal assistance, of this right; and to have 

legal assistance assigned to him, in any case where the interests of justice so require, and without 

payment by him in any such case if he does not have sufficient means to pay for it”245    

(4) Civil Procedure Code, 1908 

Order 33 of the Civil Procedure Code provides legal assistance in respect of the suit by indigent 

person.  

 

(5) Law Commission of India Report No. 222246 (April 2009) 

Article 39A. Equal justice and free legal aid.—The State shall secure that the operation of the 

legal system promotes justice, on a basis of equal opportunity, and shall, in particular, provide free 

legal aid, by suitable legislation or schemes or in any other way, to ensure that opportunities for 

securing justice are not denied to any citizen by reason of economic or other disabilities. 

Article 39A provides for equal justice and free legal aid. The said article obligates the State to in 

particular provide free legal aid, by suitable legislation or schemes or in any other way, to promote 

justice on the basis of equal opportunity. Article 39A puts stress upon legal justice. The directive 

requires the State to provide free legal aid to deserving people so that justice is not denied to 

anyone merely because of economic disability.  

 (6) Articles 14, 21 & 39A of Constitution of India 

In Sheela Barse v. State of Maharashtra247 Hon’ble Justice P.N. Bhagwati has emphasized that 

legal assistance to a poor or indigent accused arrested and put in jeopardy of his life or personal 

liberty is a constitutional imperative mandated not only by Article 39A but also by Articles 14 and 

21 of the Constitution. In the absence of legal assistance, injustice may result. Every act of 

injustice corrodes the foundation of democracy and rule of law. Article 39A makes it clear that the 

social objective of equal justice and free legal aid has to be implemented by suitable legislation or 

by formulating schemes for free legal aid. 

(7) Section 304, Cr.P.C. 1973. 

Section 303  Right of person against whom proceedings are instituted to be defended. 

Section 304 Legal aid to accused at State expense in certain cases. 

 

Section 304. Legal aid to accused at State expense in certain cases. – 

(1) Session Trial (Sections 225 – 237) [Shall) - Where, in a trial before the Court of Session, the 

accused is not represented by a pleader, and where it appears to the Court that the accused has not 

sufficient means to engage a pleader, the Court shall assign a pleader for his defence at the expense 

of the State. 

                                                           
244 Article 14 of Convention of Civil and Political Rights deals right of criminals. It is available at: 

https://treaties.un.org/doc/Treaties/1976/03/19760323%2006-17%20AM/Ch_IV_04.pdf (Visited on May 9, 2020). 
245 https://pib.gov.in/newsite/mbErel.aspx?relid=118011 (Visited on May 9, 2020). 
246 http://lawcommissionofindia.nic.in/reports/report222.pdf 
247 AIR 1983 SC 378. 

https://treaties.un.org/doc/Treaties/1976/03/19760323%2006-17%20AM/Ch_IV_04.pdf
https://pib.gov.in/newsite/mbErel.aspx?relid=118011
http://lawcommissionofindia.nic.in/reports/report222.pdf
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(2) The High Court may, with the previous approval of the State Government, make rules 

providing for - 

(a) the mode of selecting pleaders for defence under sub-section (1); 

(b) the facilities to be allowed to such pleaders by the Courts; 

(c) the fees payable to such pleaders by the Government, and generally, for carrying out the 

purposes of sub-section (1). 

(3) Warrant, Summons & Summary Trials (Sections 238 – 265) [May]- The State Government 

may, by notification, direct that, as from such date as may be specified in the notification, the 

provisions of sub-sections (1) and (2) shall apply in relation to any class of trials before other 

Courts in the State as they apply in relation to trials before Courts of Session. 

(8) Legal Services Authorities Act, 1987248 

Preamble of LSAA, 1987 says, “An Act to constitute legal services authorities to provide free and 

competent legal services to the weaker sections of the society to ensure that opportunities for 

securing justice are not denied to any citizen by reason of economic or other disabilities, and to 

organize Lok Adalats to secure that the operation of the legal system promotes justice on a basis 

of equal opportunity”.  

 

Mohd. Hussain @ Julfikar Ali v. The State (Govt. Of Nct) Delhi (11 Jan., 2012) (Div.Bench) 

Two Questions before Division Bench – (1) Whether the trial of murder and confirmation of 

death sentence in violation of fair trial which arose due to non-providing of legal service shall 

vitiate proceedings? Answer – Yes. ( This is unanimous opinion of Bench). 

(2) Whether by using section 386(b) de novo trial must be directed? Answer –On this issue there 

were separate opinion (a) J. H.L.Dattu – De novo trial (b) J. C K Prasad – No De novo trial. 

Accused must be deported to Pakistan. 

Mohd. Hussain @ Julfikar Ali v. The State (Govt. Of Nct) Delhi (31 Aug., 2012) (Full Bench)   

One Question before Full Bench - Whether the matter requires to be remanded for a de novo 

trial in accordance with law or not? Answer –Yes, De novo trial was directed. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
248 Legal Services Authorities Act, 1987 is available at: 

https://indiacode.nic.in/bitstream/123456789/1925/1/198739.pdf 

https://indiacode.nic.in/bitstream/123456789/1925/1/198739.pdf
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Facts of the case 

Chronology 

December 30, 

1997. 

6.20 p.m. 

Explosion in bus in Delhi 4 Passengers were killed 

24 passengers including conductor 

were injured 

February 27, 

1998 

During investigation  Bombs were recovered in large 

quantity. 

Mohd. Hussain Illiterate Pakistani and he 

unable to engage a counsel to 

defend himself 

He was arrested along with other 

accused. 

Charge He was charged under IPC and 

The Explosive Substances Act, 

1908.  

Section 302/307 IPC & 

Section 3, The Explosive Substances 

Act, 1908.  

November 3, 

2004 

Additional Sessions Judge, 

Delhi 

Trial Court convicted him without 

assignment of counsel for his 

defence. 

August 4, 2008 High Court  High Court confirmed death sentence 

and dismissed appeal. 

January 11, 

2012 

Supreme Court  

Division Bench 

(Hon’ble JJ. H.L.Dattu and 

Chandramauli Kr Prasad) 

Mohd. Hussain @ Julfikar Ali v. The 

State (Govt. Of Nct) Delhi249  
 

August 31, 2012 Supreme Court  

Full Bench 

(Hon’ble JJ. R.M. Lodha, Anil 

R. Dave, Sudhansu Jyoti 

Mukhopadhaya) 

Mohd. Hussain @ Julfikar Ali v. The 

State (Govt. Of Nct) Delhi250  
Fresh Trial was directed rather than 

deportation to Pakistan. 

 

 

Differences between  ‘Division Bench’ and ‘Full Bench’ 

‘Division Bench’  

There were two issues before Division Bench. 

These two are – 

Issue (1) - Whether non-providing Legal 

Assistance will vitiate proceeding.  

Answer – Yes. 

Issue (2) -Whether direction should be issued 

for fresh trial.  

Answer – Different opinion. 

Hon;ble Justice H.L.Dattu – Yes. 

Hon;ble Justice Chandramauli Kr Prasad – No. 

He must be deported to Pakistan. 

There was only one issue before Full 

Bench. This was  – 

Issue- Whether direction should be issued 

for fresh trial. 

Answer – Yes. 

                                                           
249 https://main.sci.gov.in/jonew/judis/38960.pdf (visited on May 9, 2020) 
250 https://main.sci.gov.in/jonew/judis/39518.pdf (Visited on May 9, 2020). 

https://main.sci.gov.in/jonew/judis/38960.pdf
https://main.sci.gov.in/jonew/judis/39518.pdf
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Facts of Case - On 30-12-1997 at about 6.20 p.m. one blue line bus carrying passengers on its 

route to Nangloi from Ajmeri Gate stopped at the Ram Pura Bus Stand on Rohtak Road for 

passengers to get down. The moment that bus stopped there an explosion took place inside the bus 

because of which its floor got ripped apart. Four passengers of that bus died and twenty four 

passengers including the conductor of that bus were injured due to that explosion.  Case was 

registered in Punjabi Bagh police station. 

On the basis of secret information the police raided some houses in different parts of Delhi on 

27.02.1998 and from those houses hand grenades and material used for making bombs was 

recovered in large quantity.  On the basis of information provided by the apprehended terrorists 

the police made more arrests including that of one Mohd. Hussain. The appellant was apprehended 

when his house in Lajpat Nagar was raided pursuant to the information given by other apprehended 

terrorists.  

Mohd. Hussain is an illiterate foreign Pakistani national and unable to engage a counsel to defend 

himself. The convict is charged under Section 302/307 of Indian Penal Code and also under Section 

3 of The Explosive Substances Act, 1908. He is tried, convicted and sentenced to death by the 

Additional Sessions Judge, Delhi dated 03.11.2004 without assignment of counsel for his 

defence. Such a result is confirmed by the High Court on a reference made by the Trial Court for 

confirmation of death sentence and has dismissed the appeal filed by the appellant vide its order 

dated 04.08.2006. 

Matter reached to the Division Bench of Supreme Court and later on to Full Bench.  

 

Ratio of judgment of Division Bench    

There are following important points were observed - 

 

(1) Legal Service is part of fair procedure 

 

(i) In M.H. Hoskot vs. State of Maharashtra (August 17, 1978) Supreme Court held: “Ingredient 

of fair procedure to a prisoner, who has to seek his liberation through the court process, is lawyer’s 

services.”  

 (ii) In the case of Hussainara Khatoon & Others vs. Home Secy., State of Bihar, (March 9, 1979) 

Supreme Court observed, “….Now, a procedure which does not make available legal services to 

an accused person who is too poor to afford a lawyer and who would, therefore, have to go through 

the trial without legal assistance, cannot possibly be regarded as “reasonable, fair and just”. It is 

an essential ingredient of reasonable, fair and just procedure to a prisoner who is to seek his 

liberation through the court’s process that he should have legal services available to 

him............This is implicit in Article 21. Article 39A also emphasises that free legal service is 

an inalienable element of ’reasonable, fair and just’ procedure for without it a person suffering 

from economic or other disabilities would be deprived of the opportunity for securing justice..”  

(iii) Khatri Vs. State of Bihar (1981) 1 SCC 627  (Blinded prisoners Case) (Gangajal Case) 
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 The records of the Judicial Magistrates show that no legal representation was provided to 

the blinded prisoners, because none of them asked for it nor did the Judicial Magistrates 

enquire from the blinded prisoners produced before them either initially or at the time 

of remand whether they wanted any legal representation at State cost.  

 The only excuse for not providing legal representation to the blinded prisoners at the cost 

of the State was that none of the blinded prisoners asked for it.  It is difficult to understand 

how this state of affairs could be permitted to continue despite the decision of this Court in 

Hussainara Khatoon (IV) case. Declaration in Article 141 that the law declared by this 

Court shall be binding throughout the territory of India.  

 But even this right to free legal services would be illusory for an indigent accused unless 

the Magistrate or the Sessions Judge before whom he is produced informs him of such 

right. It is common knowledge that about 70 per cent of the people in the rural areas are 

illiterate and even more than that percentage of people are not aware of the rights conferred 

upon them by law.  

 There is so much lack of legal awareness that it has always been recognised as one of the 

principal items of the programme of the legal aid movement in this country to promote 

legal literacy. It would make a mockery of legal aid if it were to be left to a poor ignorant 

and illiterate accused to ask for free legal services.  

It is equally true that the absence of fair and proper trial would be violation of fundamental 

principles of judicial procedure on account of breach of mandatory provisions of Section 304 of 

Cr.P.C.  

 

 

 

(2) Fair trial and speedy trial  

 Both originate from Article 21. 

  

Fair trial speedy trial 

Fair trial is per se prejudice It is not per se prejudice. 

 The right to speedy trial is in its very nature relative. It depends 

upon diverse circumstances. Each case of delay in conclusion of 

a criminal trial has to be seen in the facts and circumstances of 

such case. Mere lapse of several years since the commencement 

of prosecution by itself may not justify the discontinuance of 

prosecution or dismissal of indictment. 

 

(3) Section 386(b) (Re-trial) must be used in exceptional and rare case  

Power to order re-trial should not be exercised in a routine manner. A de novo trial or retrial of the 

accused should be ordered by the appellate court in exceptional and rare cases and only when in 

the opinion of the appellate court such course becomes indispensable to avert failure of justice. 

The guiding factor for retrial must always be demand of justice. Obviously, the exercise of power 

of retrial under Section 386(b) of the Code, will depend on the facts and circumstances of each 

case for which no straitjacket formula can be formulated but the appeal court must closely keep 



293 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

in view that while protecting the right of an accused to fair trial and due process, the people who 

seek protection of law do not lose hope in legal system and the interests of the society are not 

altogether overlooked. 

(4) Re-trial is not second trial. 

(5) Section 304  

Section 304 of the Code mandates legal aid to accused at State’s expense in a trial before the Court 

of Session where the accused is not represented by a pleader and where it appears to the court that 

the accused has not sufficient means to engage a pleader. 

(6) Article 39A &Legal Services Authorities Act, 1987. 

Article 39A  of the Constitution which was inserted in by 42nd Amendment in 1976, inter-alia, 

articulates the policy that the State shall provide free legal aid by a suitable legislation or schemes 

to ensure that opportunities for securing justice are not denied to any citizen by reason of economic 

or other disabilities. 

In furtherance of idea of Article, Parliament enacted ‘Legal Services Authorities Act, 1987’ which 

came into force 09/11/1995. 

(7) Reasons of decision of this case  

 Gravity of the offences and the criminality with which the appellant is charged are 

important factors that need to be kept in mind, though it is a fact that in the first instance 

the accused has been denied due process.  

 While having due consideration to the appellant’s right, the nature of the offence and its 

gravity, the impact of crime on the society, more particularly the crime that has shaken the 

public and resulted in death of four persons in a public transport bus cannot be ignored and 

overlooked. It is desirable that punishment should follow offence as closely as possible. In 

an extremely serious criminal case of the exceptional nature like the present one, it would 

occasion in failure of justice if the prosecution is not taken to the logical conclusion. Justice 

is supreme. 

It cannot be ignored that the offences with which the appellant has been charged are of very serious 

nature. 

 

(6) Conclusion 

Decision  

(1) Decision of Division Bench –  

 Division Bench comprises of Justice H.L.Dattu and Justice C K Prasad who had 

unanimous opinion that without providing free legal aid, proceeding shall vitiate on the 

ground that procedure was not just fair and reasonable. 

  But on the point of whether trial should be de novo or accused should be released, there 

was separate opinion.  

 Justice H.L.Dattu issued direction for re-trial.  

 Justice C K Prasad was in favour of deportation to Pakistan. Due to separate opinion 

matter was issued to Full Bench.  
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(2) Decision of Full Bench – 

 (a) Full Bench comprises of JJ. R.M. Lodha, Anil R. Dave and Sudhansu Jyoti Mukhopadhaya. 

Full Bench decided this case (Mohd. Hussain @ Julfikar Ali v. The State (Govt. Of Nct) Delhi on 

31 August, 2012.  Full Bench accepted the view of Justice H.L.Dattu and passed direction for re-

trial. 

(b) Providing free Legal Aid –  

The retrial of the appellant, in the facts and circumstances, is indispensable. It is imperative that 

justice is secured after providing the appellant with the legal practitioner if he does not engage a 

lawyer of his choice. 

(c) ‘Speedy trial’ and ‘fair trial’ - ‘Speedy trial’ and ‘fair trial’ to a person accused of a crime 

are integral part of Article 21. 

(d) Within three months and 

The Additional Sessions Judge shall proceed with the trial of the appellant in Sessions Case No. 

122 of 1998 from the stage of prosecution evidence and shall further ensure that the trial is 

concluded as expeditiously as may be possible and in no case later than three months from the date 

of communication of this order. 

 

Mohd. Ajmal Amir Kasab v. State of Maharashtra (Aug. 29,2012) 

Taj Hotel Attack case (26/11/2008) 

In this case Mohd. Ajmal Amir Kasab was Pakistani terrorist. He was demanding Pakistani 

Lawyer. But Pakistan was not ready to accept him as Pakistani Citizen. Later on he was provided 

Indian Lawyer. Ms. Anjali Waghmare was appointed to defend him. Later on Mr. Abbas Kazmi 

was appointed. But behaviour of Mr. Kazmi was not good. Trial Court forcefully removed from 

Court. He went to High Court. High Court approved decision of Trial Court.  

On March 23, 2009, the appellant finally asked for a lawyer, apparently convinced by then that no 

help would come from Pakistan or anywhere else. He was then immediately provided with a set 

of two lawyers. 

Conclusion  

Supreme Court observed, “In the aforesaid facts we are firmly of the view that there is no question 

of any violation of any of the rights of the appellant under the Indian Constitution. He was offered 

the services of a lawyer at the time of his arrest and at all relevant stages in the proceedings. We 

are also clear in our view that the absence of a lawyer at the pre-trial stage was not only as per the 

wishes of the appellant himself, but that this absence also did not cause him any prejudice in the 

trial”. 

Ratio of Judgment 

(1) Duty of Court to inform rights – 

 Every accused unrepresented by a lawyer has to be provided a lawyer at the commencement 

of the trial, engaged to represent him during the entire course of the trial.  

 Even if the accused does not ask for a lawyer or he remains silent, it is the Constitutional 

duty of the court to provide him with a lawyer before commencing the trial.  
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 Unless the accused voluntarily makes an informed decision and tells the court, in clear and 

unambiguous words, that he does not want the assistance of any lawyer and would rather 

defend himself personally. 

(2) The failure to provide a lawyer to the accused at the pre-trial stage - The obligation to 

provide accused with a lawyer at the commencement of the trial is absolute, and failure to do so 

would vitiate the trial and the resultant conviction and sentence, if any, given to the accused. 

(3) The failure to provide a lawyer to the accused at the pre-trial stage –  

 The failure to provide a lawyer to the accused at the pre-trial stage may not have the same 

consequence of vitiating the trial.  

 It may have other consequences like making  

I. the delinquent magistrate liable to disciplinary proceedings, or  

II. giving the accused a right to claim compensation against the State for failing to provide 

him legal aid.  
III. But it would not vitiate the trial unless it is shown that failure to provide legal assistance at 

the pre-trial stage had resulted in some material prejudice to the accused in the course of 

the trial. That would have to be judged on the facts of each case. 

Legal Assistance to Accused 

  Pre-trial  Stage  Post -trial Stage 

Rule It shall not vitiate proceeding  It shall vitiate 

proceedings. 

Remedy (1) Delinquent magistrate liable to disciplinary 

proceedings, or 

(2) Giving the accused a right to claim compensation 

against the State for failing to provide him legal aid. 

De novo trial or 

other remedy. 

Exception  It would not vitiate the trial unless it is shown that 

failure to provide legal assistance at the pre-trial stage 

had resulted in some material prejudice to the accused 

in the course of the trial 
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Section 319 [Additional Accused ] 

Summary – 

1. Introduction 

 

Maxim 

2. Judex damnatur cum nocens absolvitur -Judge is condemned when guilty is acquitted. 

3. A Verbis Legis Non Est Recedendum-From the words of law, there must be no departure 

 

Meaning & Differences 

 

4. Meaning of Inquiry251  

5. Meaning of Trial 

6. Difference between ‘Inquiry’ & ‘Trial’ 

7. Meaning of course  

8. Meaning of appear  

9. Method of interpretation of law  

10. Meaning of evidence for the purposes of section 319  

11. Neither FIR nor Charge-sheet is necessary for application of Section 319  

Leading Cases 

12. Common Cause v. Union of India, (1997) 

13. Hardeep Singh v. State of Punjab & Ors. (November 7, 2008) (Division Bench) 

14. Hardeep Singh v. State of Punjab & Ors. (January 10, 2014) (Constitutional Bench) 

15. Labhuji Amratji Thakor & Ors. v. The State Of Gujarat & Anr. (November 13, 2018) 

16. Periyasami and Ors. v. S. Nallasamy252 (March 14, 2019) 

 

Introduction  

 

This section is very fruitful. Generally ruling party controls Police Department and investigating 

agency. They never allow to register cases including FIR and investigate cases against their leaders 

and workers. In case of change of Government, applications are given to insert such persons into 

the category of accused and start trial. 

Sometimes at the initial stage of the cases main culprit is unknown and cases going on against 

those person who have committed wrong on the spot. For example main culprit is in Pakistan. 

Some ally of that blasted bomb in India. Cases are going on. Later on he was brought to India. 

Here section 319 can be used. 

 

 

                                                           
251 According to Section 2(g), CrPC, 1973, “inquiry” means every inquiry, other than a trial, conducted under this 

Code by a Magistrate or Court; 
252 https://main.sci.gov.in/supremecourt/2018/45454/45454_2018_Judgement_14-Mar-2019.pdf 

https://main.sci.gov.in/supremecourt/2018/45454/45454_2018_Judgement_14-Mar-2019.pdf
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Section 319. Power to proceed against other persons appearing to be guilty of offence 

     

(1) Additional accused could be tried together – 

 Where, in the course of any  

 inquiry into, or 

  trial of, an offence,  

 it appears from  

 the evidence  

 that any person not being the accused has committed any offence for which such person 

could be tried together with the accused,  

 the Court may proceed against such person  

 for the offence which he appears to have committed. 

 

(2) Procedure when accused is not attending Court - Where such person is not attending the 

Court, he may be  

 arrested or  

 summoned, 

as the circumstances of the case may require, for the purpose aforesaid. 

(3) Additional accused in Court –  

Any person attending the Court, although not  

 under arrest or  

 upon a summons,  

may be detained by such Court for the purpose of the inquiry into, or trial of, the offence which he 

appears to have committed. 

(4) Where the Court proceeds against any person under sub-section (1), then - 

(a) Fresh proceeding and re-hearing of accused-  

 the proceedings in respect of such person shall be commenced afresh, and  

 the witnesses re-heard; 

(b) subject to the provisions of clause (a), 

 the case may proceed as if such person had been an accused person when the Court took 

cognizance of the offence upon which the inquiry or trial was commenced. 

 

    Section 319 (1) 

 In the course of  

 

Inquiry     Trial  

 

              Appears from evidence                            Appears from evidence 

 

 

Additional accused could be tried together 
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Hardeep Singh v. State of Punjab & Ors253  

 

Date of Judgment- November 7, 2008. 

Division Bench – Hon’ble JJ. C.K. Thakker and D.K. Jain. 

 

Facts - on June 24, 2004, Hardeep Singh was ploughing the land. The accused persons went there 

with deadly weapons and caused injuries to Hardeep Singh as well as other prosecution witnesses. 

First Information Report (FIR) was lodged against the accused for commission of offences 

punishable under Sections 307, 326, 336 and 427 read with Sections 120B, 148 and 149 of the 

Indian Penal Code, 1860 (IPC) as also for offences punishable under Sections 25, 27, 54 and 59 of 

the Arms Act, 1959. Accused were arrested. Vijay Preet Singh (respondent No. 2) was one of 

them. 

Father of Vijay Singh interfered in investigation. 

Jagtar Singh (respondent No.3) whose name was not mentioned in the FIR, but he made application 

that he had been falsely involved and he was likely to be arrested. 

 

Police Report - It appears that an inquiry was conducted by police and a report was submitted by 

Superintendent of Police (D), Patiala to SSP, Patiala on July 12, 2004 wherein it was stated that 

respondent Nos. 2 (Vijay Singh ) and 3 ( Jagtar Singh) had not committed any offence and they 

were falsely implicated. A recommendation was, therefore, made not to initiate proceedings 

against both of them.  

Discharge - Both the persons were, therefore, discharged. 

 

Examination of witness - During the course of trial, however, depositions of witnesses were 

recorded. PW2 Hardeep Singh, in his deposition, stated that Vijay Preet Singh as also Jagtar Singh, 

were present at the time of incident with weapons.  

Application for addition - An application was, therefore, made by the Addl. Public Prosecutor 

under Section 319 of the Code of Criminal Procedure, 1973 to include Vijay and Jagtar as accused 

and to summon them for trial. 

Parties Important Points Important Points 

Vijay Preet Singh 

(Respondent No. 2) 

FIR was registered against him. 

He was arrested 

In police report it was said 

that evidence was not 

sufficient.    

Jagtar Singh 

(Respondent No.3) 

FIR was not registered against him. 

He was not arrested 

Vijay & Jagtar were 

discharged. 

Prosecutor He gave application for addition of 

both persons as accused. 

He requested for application 

of section 319. CrPC. 

 

                                                           
253 https://indiankanoon.org/doc/368303/ 

https://indiankanoon.org/doc/368303/
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The Court of the Addl. Sessions Judge, Patiala – He rejected the application. 

High Court –High Court also dismissed revision petition. 

Appeal before Supreme Court –Division Bench referred the case to larger Bench after framing 

questions. These questions are following - 

1. When the power under sub-section (1) of Section 319 of the Code of addition of accused 

can be exercised by a Court?  

2. Whether application under Section 319 is not maintainable unless the cross-examination 

of the witness is complete? 

3. What is the test and what are the guidelines of exercising power under sub-section (1) 

of Section 319 of the Code?  

4. Whether such power can be exercised only if the Court is satisfied that the accused 

summoned in all likelihood would be convicted? 

Hardeep Singh & Anr. v. State of Punjab & Others 254 

 

Date of Judgment- January 10, 2014. 

Constitutional Bench 

1. Hon’ble CJI. P. Sathasivam  

2. Hon’ble Justice Dr. B.S. Chauhan 

3. Hon’ble Justice Ranjana Prakash Desai  

4. Hon’ble Justice Ranjan Gogoi  

5. Hon’ble Justice S.A. Bobde. 

This is the historical judgment of Supreme Court on section 319. In this case Supreme Court 

framed some questions and replied on one by one. This questions are – 

1. Question- What is the stage at which power under Section 319 Cr.P.C. can be exercised?  

Answer –After taking of cognizance, section 319 can be used. It can be used either the 

stage of inquiry or trial. 

 

2. Question-Whether the word “evidence” used in Section 319(1) Cr.P.C. could only mean 

evidence tested by cross examination or the court can exercise the power under the said 

provision even on the basis of the statement made in the examination-in-chief of the 

witness concerned? 

    Evidence  

 

Examination in Chief  Cross examination 

 

                                                           
254 Hardeep Singh & Anr. v. State of Punjab & Ors. is available at: https://main.sci.gov.in/jonew/judis/41145.pdf 

(Visited on May 13, 2020). 

https://main.sci.gov.in/jonew/judis/41145.pdf
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Answer –(Paras 85 & 117) -Examination in chief is sufficient. According to section 138 

cross examination is subsequent stage of examination in chief. 

 

3. Question-Whether the word “evidence” used in Section 319(1) Cr.P.C. has been used in 

a comprehensive sense and includes the evidence collected during investigation or the 

word “evidence” is limited to the evidence recorded during trial? 

Evidence collected during  

 

   Investigation   Inquiry  Trial 

Answer (Para 71) – 

Investigation Evidence collected during 

investigation 

It is not relevant to invoke 

section 319 

Inquiry Evidence collected during inquiry It is relevant to invoke 

section 319 

Trial Evidence collected during trial It is relevant to invoke 

section 319 

 

It is, therefore, clear that the word “evidence” in Section 319 Cr.P.C. means only such evidence as 

is made before the court, in relation to statements, and as produced before the court, in relation to 

documents. It is only such evidence that can be taken into account by the Magistrate or the Court 

to decide whether power under Section 319 Cr.P.C. is to be exercised and not on the basis of 

material collected during investigation. 

Evidence collected during investigation is not relevant to decide whether person must be added as 

accused or not. 

     Confusion 

 

Evidence for the 

purpose of Section 

319 

Paras 71 & 80 Conclusion  

Para 110 

 Evidence collected during 

investigation is not relevant. 

Evidence collected during 

inquiry or trial is relevant. 

Word ‘evidence’ in Section 319 

Cr.P.C. has to be broadly understood 

and not literally i.e. as evidence 

brought during a trial. 

 

4. Question-What is the nature of the satisfaction required to invoke the power under Section 

319 Cr.P.C. to arraign an accused? Whether the power under Section 319(1) Cr.P.C. can 

be exercised only if the court is satisfied that the accused summoned will in all likelihood 

convicted?  

Answer – 

Degree for summoning of subsequent accused is different from original accused. 
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Para no. 106 of the Judgment - The test that has to be applied is one which is  

 more than prima facie case as exercised at the time of framing of charge, 

 but short of satisfaction to an extent that the evidence, if goes unrebutted, would lead to 

conviction. 

 In Section 319 CrPC the purpose of providing if “it appears from the evidence that any 

person not being the accused has committed any offence” is clear from the words “for 

which such person could be tried together with the accused”.  

 The words used are not “for which such person could be convicted”. There is, therefore, 

no scope for the court acting under Section 319 CrPC to form any opinion as to the guilt 

of the accused.” 

 

5. Question- Does the power under Section 319 Cr.P.C. extend to persons not named in the 

FIR or named in the FIR but not charged or who have been discharged? 

Person  

 

(1) Named in FIR             (2) Named in FIR but not charged   (3) Discharge 

Answer –It covers all types of persons.  

 

There are following important points were laid down – 

(1) Basis of section 319 - Section 319 Cr.P.C. springs out of the doctrine judex damnatur cum 

nocens absolvitur (Judge is condemned when guilty is acquitted) and this doctrine must be used 

as a beacon light while explaining the ambit and the spirit underlying the enactment of Section 319 

Cr.P.C. 

(2) Meaning of Inquiry - The stage of inquiry commences with the filing of the charge-sheet and 

the consideration of the material collected by the prosecution, that is mentioned in the charge-sheet 

for the purpose of trying the accused. 

Inquiry must always be a forerunner to the trial. 

 

Basis Section 2(g) Section 319 

Inquiry Court or Magistrate Court 

 

(3) Meaning of Trial -Trial means act of proving or judicial examination or determination of the 

issues including its own jurisdiction or authority in accordance with law or adjudging guilt or 

innocence of the accused including all steps necessary thereto. 

In Common cause v. Union of India,255Supreme  Court while dealing with the issue held:  

                                                           
255 AIR 1997 SC 1539. 
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(i) Session Trial - In case of trials before Sessions Court the trials shall be treated to have 

commenced when charges are framed under Section 228 of the Code of Criminal Procedure, 1973 

in the concerned cases. 

 (ii) Warrant cases by Magistrates instituted upon police reports - 

 In cases of trials of warrant cases by Magistrates if the cases are instituted upon police reports the 

trials shall be treated to have commenced when charges are framed under Section 240 of the Code 

of Criminal Procedure, 1973,  

(iii) Warrant cases by Magistrates instituted upon otherwise than police reports - While in trials 

of warrant cases by Magistrates when cases are instituted otherwise than on police report such 

trials shall be treated to have commenced when charges are framed against the concerned accused 

under Section 246 of the Code of Criminal Procedure, 1973.  

(iv) Trial of Summons Cases - In cases of trials of summons cases by Magistrates the trials would 

be considered to have commenced when the accused who appear or are brought before the 

Magistrate are asked under Section 251 whether they plead guilty or have any defence to make.  

‘Trial ‘commences only on charges being framed.  

Difference between Inquiry and Trial  

As a trial commences after framing of charge, an inquiry can only be understood to be a pre-trial 

inquiry. Inquiries under Sections 200, 201, 202 Cr.P.C.; and under Section 398 Cr.P.C. are species 

of the inquiry contemplated by Section 319 Cr.P.C. 

(4) Meaning of course -The word ‘course’ ordinarily conveys a meaning of a continuous progress 

from one point to the next in time and conveys the idea of a period of time; duration and not a 

fixed point of time. 

(5) Meaning of appear -The word appear means clear to the comprehension or a phrase near to, 

if not synonymous with proved. It imparts a lesser degree of probability than proof. 

(6) Method of interpretation of law -It is a settled principle of law that an interpretation which 

leads to the conclusion that a word used by the legislature is redundant, should be avoided as the 

presumption is that the legislature has deliberately and consciously used the words for carrying 

out the purpose of the Act. The legal maxim “A Verbis Legis Non Est Recedendum” which means, 

“from the words of law, there must be no departure” has to be kept in mind. 

(7) Meaning of evidence for the purposes of section 319 – 

Here evidence must be interpreted in wider sense. The court can exercise the power under section 

319 even on the basis of the statement made in the examination-in-chief of the witness concerned. 

There is no need for evidence to be tested by cross-examination. 

(8) To be name in FIR is not necessary - A person not named in the FIR or a person though 

named in the FIR but has not been charge-sheeted or a person who has been discharged can be 

summoned under Section 319 Cr.P.C. provided from the evidence it appears that such person can 

be tried along with the accused already facing trial. However, in so far as an accused who has been 

discharged is concerned the requirement of Sections 300 and 398 Cr.P.C. has to be complied with 

before he can be summoned afresh. The matters be placed before the appropriate Bench for final 

disposal in accordance with law explained hereinabove. 
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Question No. 25 (DJS 2019) – Which of the following statements is incorrect with regard 

to the application of section 319 Cr.P.C? 

(a) When an additional accused is summoned proceedings in respect of such person shall 

commence afresh. 

(b) An accused once discharged can never be summoned under section 319 Cr.P.C. 

© When an additional accused is summoned witnesses will be re-heard. 

(d) Any person attending the Court although not under arrest may be detained by Such 

Court for the purpose of trial of the offence which he appears to have committed. 

Answer – B. Hardeep Singh v. State of Punjab (Jan. 10, 2014). An accused once 

discharged can be summoned under section 319 Cr.P.C. However, concerning a person 

who has been discharged, no proceedings can be commenced against him directly under 

Section 319 Cr.P.C. without taking recourse to provisions of Section 300(5) read with 

Section 398 Cr.P.C. 
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Labhuji Amratji Thakor & Ors. v. The State Of Gujarat & Anr.256 (November 13, 2018) 

In this case trial was going on but victim did not disclose name of three more accused up to one 

year. After one year he disclosed name of certain accused.  

 Lower Court denied to accept.  

 But High Court added them.  

 Supreme Court said that decision of High Court was wrong.  

Supreme Court observed following important points –  

 “Power under Section 319 Cr.P.C. is a discretionary and an extra- ordinary power. It is to 

be exercised sparingly and only in those cases where the circumstances of the so warrant. 

It is not to be exercised because the Magistrate or the Sessions Judge is of the opinion that 

some other person may also be guilty of committing that offence. 

 Only where strong and cogent evidence occurs against a person from the evidence led 

before the court that such power should be exercised and not in a casual and cavalier 

manners. 

Thus, we hold that though only a prima facie case is to be established from the evidence led 

before the court not necessarily tested on the anvil of Cross-Examination, it requires much 

stronger evidence than mere probability of his complicity.” 

 

 The Court has to consider substance of the evidence, which has come before it and as 

laid down by the Constitution Bench in Hardeep Singh has to apply the test, i.e., “more 

than prima facie case as exercised at the time of framing of charge, but short of satisfaction 

to an extent that the evidence, if goes unrebutted, would lead to conviction. 

 The mere fact that Court has power under Section 319 Cr.P.C. to proceed against any 

person who is not  

I. named in the F.I.R. or  

II. in the Charge Sheet  

does not mean that whenever in a statement recorded before the Court, name of any person is 

taken, the Court has to mechanically issue process under Section 319 Cr.P.C. The Court has to 

consider substance of the evidence, which has come before it. 

Periyasami and Ors. v. S. Nallasamy  (March 14, 2019) 

Under Section 319 of the Code additional accused can be summoned only if there is  

 more than prima facie case as is required at the time of framing of charge but 

 which is less than the satisfaction required at the time of conclusion of the trial 

convicting the accused.257 

                                                           
256  https://main.sci.gov.in/supremecourt/2018/27848/27848_2018_Judgement_13-Nov-2018.pdf (Visited on May 

13, 2020). 
257 Periyasami and Ors. v. S. Nallasamy (March 14, 2019) is available at: 

https://main.sci.gov.in/supremecourt/2018/45454/45454_2018_Judgement_14-Mar-2019.pdf  

https://main.sci.gov.in/supremecourt/2018/27848/27848_2018_Judgement_13-Nov-2018.pdf
https://main.sci.gov.in/supremecourt/2018/45454/45454_2018_Judgement_14-Mar-2019.pdf
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Victims 

DU LL.B. Question Paper 3453-Write short note - Right of arrested person and the victims under 

the Cr.P.C. 

Remarks – Right of arrested person I have already discussed. 

 

Introduction  

In the earlier stage State was very powerful. It was settled rule that all crimes were treated to be 

committed against State. So several laws were made in favour of accused. For example- (i) 

Presumption of innocence unless person is convicted by competent Court, (ii) Right to be silence 

(iii) Protection from double jeopardy (iv) Right to engage his own lawyer according to own choice, 

(iv) Right to be produced before Magistrate. 

But victim was not treated part of Criminal Justice System. His case was on the mercy of State. 

After huge work load on State and corruption in prosecution and investigation and changing of 

nature of crime, victims became helpless. For example ‘A’ is brother ‘B’. Z, a powerful politician, 

committed murder of ‘A’ and he managed investigating authority and prosecutor and he was 

acquitted. Prosecutor is not willing to go into appeal. Victim was not authorised to go into 

appeal.258 In such cases victim becomes helpless.  Demand started to make victim part of criminal 

justice system. In the case of Zahira Habibulla H. Shiekh & Anr. v. State of Gujarat and Ors. 

(12/04/2004, SC) which is known as ‘Best Bakery Case’ Supreme Court observed, “Denial of a 

fair trial is as much injustice to the accused as is to the victim and the society. Concept of fair trial 

is triangulation.” 

       

Definition of Victim – Section 2(wa) 

 “Victim” means a person who has suffered any loss or injury caused by reason of the act or 

omission for which the accused person has been charged and the expression “victim” includes his 

or her guardian or legal heir. 

 

Victim –(i) Loss or (ii) Injury – Section 2 (y), Cr.P.C. r/w Section 44 of I.P.C. 

 

Victim – (i) Himself, (ii) guardian or (iii) legal heir. 

Section 24 (8) Proviso  (2009 Amendment) 

The Court may permit the victim to engage an advocate of his choice to assist the prosecution 

under this sub-section. 

Section 157 (1) – Procedure for investigation (2009 Amendment) 

In relation to an offence of rape, the recording of statement of the victim shall be conducted at the 

residence of the victim or in the place of her choice and as far as practicable by a woman police 

officer in the presence of her parents or guardian or near relatives or social worker of the locality. 

 

 

                                                           
258 After amendment of section 372 in 2009, now victim is authorised to go into appeal. 
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Section 164A  Medical examination of the victim of rape. 

Where, during the stage when an offence of committing rape or attempt to commit rape is under 

investigation, it is proposed to get the person of the woman with whom rape is alleged or attempted 

to have been committed or attempted, examined by a medical expert, such examination shall be 

conducted by a registered medical practitioner employed in a hospital run by the Government or 

a local authority and in the absence of such a practitioner, by any other registered medical 

practitioner, with the consent of such woman or of a person competent to give such consent on her 

behalf and such woman shall be sent to such registered medical practitioner within twenty-four 

hours from the time of receiving the information relating to the commission of such offence. 

Plea Bargaining Chapter XXIA 

Victim has vital role in plea bargaining. 

 

Section 357- Order to pay compensation 

 

According to section 357(1), ‘When a Court imposes a sentence of fine or a sentence (including a 

sentence of death) of which fine forms a part, the Court may, when passing judgment, order the 

whole or any part of the fine recovered to be applied- 

(a) in defraying the expenses of properly incurred in the prosecution; 

(b) in the payment to any person of compensation for any loss or injury caused by the offence, 

when compensation is, in the opinion of the Court, recoverable by such person in a Civil Court’ 

 

Section 357A - Victim compensation scheme. 

There are following essential ingredient of section 357 - 

 

Victim Compensation Scheme 

‘Victim Compensation Scheme’ is prepared by State Government. It is prepared by State 

Government in co-ordination with the Central Government. When it is prepared with co-

ordination, Central Government also contributes some money. 

Purpose of Victim Compensation Scheme 

Purpose of compensation to the victim or his dependents who have suffered loss or injury as a 

result of the crime and who require rehabilitation. 

Here ‘and’ means both conditions must be fulfilled. There are two conditions – (1) There must be 

loss or injury to victim or his dependents, and (2) He requires rehabilitation. He has no sufficient 

means to rehabilitate himself.  

 

Victim and Unknown accused 

Where the offender is not traced or identified, but the victim is identified, and where no trial takes 

place, the victim or his dependents may make an application to the State or the District Legal 

Services Authority for award of compensation. 
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Direction of Court  

Under section 357A compensation is given on the recommendation of the Court.  

 

Who will decide quantum of compensation? 

The District Legal Service Authority or the State Legal Service Authority, as the case may be, 

shall decide the quantum of compensation to be awarded. 

    Inquiry within two months 

On receipt of recommendations of Court or on the application of victim, the State or the District 

Legal Services Authority shall, after due enquiry award adequate compensation by completing the 

enquiry within two months. 

First Legal Aid (Free of cost) 

The State or the District Legal Services Authority, as the case may be, to alleviate the suffering of 

the victim, may order for immediate first-aid facility or medical benefits to be made available free 

of cost on the certificate of the police officer not below the rank of the officer in charge of the 

police station or a Magistrate of the area concerned, or any other interim relief as the appropriate 

authority deems fit. 

UPJ (Pre.) (2018) Which of the following is not correctly matched 

(a) Complaint – Sec. 2(d) 

(b) Police Report - Sec. 2(r) 

(c) Contents of judgment – Section 354 

(d) Victim Compensation Scheme – Section 357. 

Answer -(d). Victim Compensation Scheme has been inserted in section 357A by 2009 

amendment. 

 

Section 357B - Compensation to be in addition to fine under section 326A or section 376D of 

Indian Penal Code  

The compensation payable by the State Government under section 357A shall be in addition to the 

payment of fine to the victim under section 326A, section 376AB, section 376D, section 376DA 

and section 376DB of the Indian Penal Code. 

Section 357C. Treatment of victims  

All hospitals, public or private, whether run by the Central Government, the State Government, 

local bodies or any other person, shall immediately, provide the first-aid or medical treatment, 

free of cost, to the victims of any offence covered under section 326A, 376, 376A, 376AB, 376B, 

376C, 376D, 376DA, 376DB or section 376E of the IPC and shall immediately inform the police 

of such incident. 

 

 

 

 

Section 166B IPC 

DJS Pre. 2019 

Question- Which section of Cr.P.C. directs for free treatment to victims of sexual offence? 

(a) Section 357 (b) Section 359 (c) Section 357B (d) Section 357C 

Answer - (d) Section 357C. 
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Non-treatment of victim by hospital is punishable offence. 

Section 228A IPC 

 Disclosure of identity of the victim of certain offences, etc. 

Section 372 Proviso 

Before amendment in 2009 condition of victim was pathetic. For example ‘A’ is brother ‘B’. Z, a 

powerful politician, committed murder of ‘A’ and he managed investigating authority and 

prosecutor and he was acquitted. Prosecutor is not willing to go into appeal. Victim was not 

authorised to go into appeal. In such cases victim becomes helpless.   

After amendment of section 372 in 2009, now victim is authorised to go into appeal in three 

circumstances. 

According to section 372 Proviso - The victim shall have a right to prefer an appeal against any 

order passed by the Court acquitting the accused or convicting for a lesser offence or imposing 

inadequate compensation, and such appeal shall lie to the Court to which an appeal ordinarily lies 

against the order of conviction of such Court. 

Question – In which cases victim is not allowed to go appeal – 

(a) acquittal of  the accused. 

(b) conviction for a lesser offence 

(c) Imposition of inadequate compensation 

(d) Imposition of inadequate fine. 

Answer –D 

 

Section 358. Compensation to persons groundlessly arrested - Whenever any person causes a 

police officer to arrest another person, if it appears to the Magistrate by whom the case is heard 

that there was no sufficient ground for causing such arrest, the Magistrate may award such 

compensation, not exceeding one thousand rupees to be paid by the person so causing the arrest 

to the person so arrested, for his loss of time and expenses in the matter, as the Magistrate thinks 

fit. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Raj. Pre. 2019 

Under which provisions of law, can the Court award compensation to a person groundlessly 

arrested? (a) Section 349 of Cr.P.C. (b) Section 357 of Cr.P.C. (c) Section 358 of Cr.P.C. (d) 

None of the above. 

Answer- C 
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Mehmood Nayyar Azam v. State of Chhattisgarh259 (Aug. 3, 2012) 

(Monetary Compensation) (Is it ‘Urban Naxalite’?) 

Division Bench – Hon’ble JJ. K. S. Radhakrishnan & Dipak Misra. 

 

Summary - 

 

1. Introduction 

2. Facts 

3. Meaning of Life  

 D.K.Basu v. State of West Bengal (1997) 

 Smt. Kiran Bedi v. Committee of Inquiry and Another260 (1989) 

 UDHR (1948. 
4. Monetary Compensation  

 Smt.  Nilabati Behera v. State of Orissa(1993) 

 Hardeep Singh v. State of Madhya Pradesh (2011) 

 Mehmood Nayyar Azam v. State of Chhattisgarh (2012) 
 

 

Introduction 

It is common in Indian context that a person who raises voice of poor and suppressed people is 

termed ‘Urban Naxalite’. This case is the best example. Although term ‘Urban Naxalite’ has not 

been used in this case. Now a days Government is running for rich people. Government knows 

minimum balance of crores customers, but does not know maximum balance of few customers.  

  

Facts of the Case – 

 Mehmood Nayyar Azam, an Ayurvedic Doctor with B.A.M.S. degree, while practicing 

in West Chirmiri Colliery, Pondi area in the State of Chhattisgarh, used to raise agitations 

and spread awareness against exploitation of people belonging to weaker and marginalized 

sections of the society.  

 As a social activist, he ushered in immense awareness among the down-trodden people 

which caused discomfort to the people who had vested interest in the coal mine area. 

 The powerful coal mafia, trade union leaders, police officers and other persons who had 

fiscal interest felt disturbed and threatened him with dire consequences and pressurized 

him to refrain from such activities.  

 Embedded to his committed stance, the petitioner declined to succumb to such pressure 

and continued the activities. When the endeavor failed to silence and stifle the agitation 

that was gaining strength and momentum, a consorted maladroit effort was made to rope 

him in certain criminal offences. 

Initially action was taken under section 110/116 of Cr.P.C. Later on cases were registered under 

sections 420, 427 and 379 of IPC. He was arrested for committing theft of electricity. 

                                                           
259 https://main.sci.gov.in/jonew/judis/39447.pdf 
260 (1989) 1 SCC 494. 

https://main.sci.gov.in/jonew/judis/39447.pdf
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Though he was produced before the Magistrate on 22.9.1992 for judicial remand and was required 

to be taken to Baikunthpur Jail, yet by the time the order was passed, as it was evening, he was 

kept in the lock up at Manendragarh Police Station. On 24.9.1992, he was required to be taken to 

jail but instead of being taken to the jail, he was taken to Pondi Police Station at 9.00 a.m. At the 

police station, he was abused and assaulted. As asseverated, the physical assault was the beginning 

of ill- treatment. Thereafter, the SHO and ASI, the respondent Nos. 3 and 4, took his photograph 

compelling him to hold a placard on which it was written :- 

“Main Dr. M.N. Azam Chhal Kapti Evam Chor Badmash Hoon”. (I, Dr. M. N. Azam, am a 

cheat, fraud, thief and rascal).Subsequently, the said photograph was circulated in general public 

and even in the revenue proceeding, the respondent No. 5 produced the same.  

The said atrocities and the torture of the police caused tremendous mental agony and humiliation 

and, hence, the petitioner submitted a complaint to the National Human Rights Commission who, 

in turn, asked the Superintendent of Police, District Koria to submit a report.  

Compensation has been demanded on the following two grounds: 

 Defamation was caused due to the police officers taking photograph. 

 His wife became unwell mentally. She is still unwell. 

 Difficulty in marriage of daughter. 

Supreme Court to decide this case took the help previous judgment of Supreme Court. Some of 

them are following - 

(1) D.K.Basu v. State of West Bengal261 

 The expression “life of personal liberty” has been held to include the right to live with 

human dignity and  

 thus it would also include within itself a guarantee against torture and assault by the 

State or its functionaries.  

Any form of torture, cruel, inhuman or degrading treatment would fall within the inhibition 

of Article 21 of the Constitution, whether it occurs during investigation, interrogation or 

otherwise. If the functionaries of the Government become law breakers, it is bound to breed 

contempt for law and would encourage lawlessness and every man would have the tendency to 

become law unto himself thereby leading to anarchism. No civilized nation can permit that to 

happen. 

Article 22 guarantees protection against arrest and detention in certain cases and declares that no 

person who is arrested shall be detained in custody without being informed of the grounds of such 

arrest and the shall not be denied the right to consult and defend himself by a legal practitioner of 

his choice. Clause (2) of Article 22 directs that the person arrested and detained in custody shall 

be produced before the nearest Magistrate within a period of 24 hours of such arrest, excluding the 

time necessary for the journey from the place of arrest to the court of the Magistrate. Article 

20(3) of the Constitution lays down that a person accused of an offence shall not be compelled to 

be a witness against himself. These are some of the constitutional safeguard provided to a person 

                                                           
261 AIR 1997 SC 610. 
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with a view to protect his personal liberty against and unjustified assault by the State, In tune with 

the constitutional guarantee a number statutory provisions also seek to project personal liberty, 

dignity and basic human rights of the citizens.  

Chapter V, Cr.P.C. 1973 deals with the powers of arrest of a person and the safeguard which are 

required to be followed by the police to protect the interest of the arrested person. Section 41, Cr. 

P.C. confers powers on any police officer to arrest a person under the circumstances specified 

therein without any order or a warrant of arrest from a Magistrate. Section 46 provides the method 

and manner of arrest. Under this Section no formality is necessary while arresting a person. 

Under Section 49, the police are not permitted to use more restraint than is necessary to permitted 

to use more restraint than is necessary to prevent the escape of the person. Section 50 enjoins every 

police officer arresting any person without warrant to communicate to him the full particulars of 

the offence for which he is arrested and the grounds for such arrest. The police officer is further 

enjoined to inform the person arrested that he is entitled to be released on bail and he may arrange 

for sureties in the event of his arrest for a non-bailable offence Section 56 contains a mandatory 

provision requiring the police officer making an arrest without warrant to produce the arrested 

person before a Magistrate without unnecessary delay and Section 57 echoes Clause (2) of Article 

22 of the Constitution of India. There are some other provisions also like Section 53, 54 and 167 

which are aimed at affording procedural safeguards to a person arrested by the police. Whenever 

a person dies in custody of the police, Section 176 requires the Magistrate to hold and enquiry into 

the cause of death. 

Universal Declaration on Human Rights – Article 5 of Universal Declaration of Human Rights, 

1948 which provides that “No one shall be subjected to torture or to cruel, inhuman or degrading 

treatment or punishment” 

(2) In Smt. Kiran Bedi v. Committee of Inquiry and Another, Supreme Court observed, “The 

right to enjoyment of a private reputation, unassailed by malicious slander is of ancient origin, and 

is necessary to human society. A good reputation is an element of personal security, and is 

protected by the Constitution equally with the right to the enjoyment of life, liberty and property. 

 (3) Smt.  Nilabati Behera v. State of Orissa262   

Facts - Smt.  Nilabati Behera’s son, aged about 22 years was taken from his home. In police 

custody at about 8 a.m. on 1.12.1987 by respondent No.6, Assistant Sub-Inspector of Police of the 

Police Outpost in connection with the investigation of an offence of theft. He was detained at the 

Police outpost on 2.12.1987, at about 2 p.m. the petitioner came to know that the dead body of her 

son was found on the railway track. There were multiple injuries on the body and his death was 

unnatural, caused by those injuries. 

PIL -Letter of a mother informing Supreme Court death of her son in custody was treated as PIL 

under Article 32. 

Ratio - Relief of monetary compensation, as exemplary damages, in proceedings under Article 

32  by the Supreme Court or under Article 226 by the High Courts for established infringement of 

                                                           
262 (1993) 2 SCC 746. 
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the indefeasible right guaranteed under Article 21  is a remedy available in public law and is based 

on the strict liability for contravention of the guaranteed basic and indefeasible rights of the citizen.  

Remedy – Supreme Court directed that the State of Orissa should pay a sum of Rs.1,50,000 to the 

Smt.  Nilabati Behera and a sum of Rs.10,000 by way of costs to the Supreme Court Legal Aid 

Committee Board. 

(3) Hardeep Singh v. State of Madhya Pradesh263 & 264 (December 5, 2011) 

Hardeep Singh was engaged in running a ‘Coaching Centre’ where students were given tuition 

to prepare for entrance test for different professional courses. On certain allegation, he was arrested 

and taken to police station where he was handcuffed by the police without there being any valid 

reason. A number of daily newspapers published the appellant’s photographs and on seeing his 

photograph in handcuffs, the appellant’s elder sister was so shocked that she expired. After a 

long and delayed trial, the appellant, Hardeep Singh, filed a writ petition before the High Court of 

Madhya Pradesh at Jabalpur that the prosecution purposefully caused delay in conclusion of the 

trial causing harm to his dignity and reputation.  

Supreme Court allowed compensation of 2,00,000 rs. 

Ratio of Mehmood Nayyar Azam  

On a reflection of the facts of the case, it is luculent that the appellant had undergone mental torture 

at the hands of insensible police officials. He might have agitated to ameliorate the cause of the 

poor and the downtrodden, but, the social humiliation that has been meted out to him is quite 

capable of destroying the heart of his philosophy. It has been said that philosophy has the power 

to sustain a man’s courage. But courage is based on self-respect and when self-respect is dented, 

it is difficult even for a very strong-minded person to maintain that courage. The inhuman 

treatment can be well visualised when the appellant came out from custody and witnessed his 

photograph being circulated with the self-condemning words written on it. This withers away the 

very essence of life as enshrined under Article 21 of the Constitution.  

Remedy - Rs 5 lakhs (Rupees five lakhs only) should be granted towards compensation. The said 

amount shall be paid by the respondent State within a period of six weeks and be realised from 

the erring officers in equal proportions from their salary as thought appropriate by the competent 

authority of the State. 

Compensation 

S. No. Case Amount of compensation  

1 Smt.  Nilabati Behera v. State of Orissa   150,000 rs. (One lakh fifty 

thousands) rs. 

2 Hardeep Singh v. State of Madhya Pradesh (2012) 20, 0000 (Two lakhs) rs. 

3 Mehmood Nayyar Azam v. State of Chhattisgarh  5, 00000 (Five lakhs) rs. 

4 S. Nambi Narayan v.  Siby Mathews265 & 266 Fifty Lakhs rs. 
Compensation 

                                                           
263 (2012) 1 SCC 748 
264 https://main.sci.gov.in/jonew/judis/38897.pdf 
265 Date of Judgment –September 14, 2018. Chief Justice Deepak Mishra. 
266 https://main.sci.gov.in/supremecourt/2015/19295/19295_2015_Judgement_14-Sep-2018.pdf 

https://main.sci.gov.in/jonew/judis/38897.pdf
https://main.sci.gov.in/supremecourt/2015/19295/19295_2015_Judgement_14-Sep-2018.pdf
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5 Bilkis Yakub Rasool v. State of Gujarat and 

Others267 

Fifty Lakhs rs., Government 

Job and Housing area. 

 

S. Nambi Narayan v.  Siby Mathews268  (ISRO spy case) 

 

 Supreme Court ordered the state Government  to Pay lakhs as compensation to the appellant 

Supreme Court said,“We think it appropriate to direct the State of Kerala to pay a sum of Rs. 50 

lakhs towards compensation to the appellant and, accordingly, it is so ordered. The said amount 

shall be paid within eight weeks by the State. We hasten to clarify that the appellant, if so advised, 

may proceed with the civil suit wherein he has claimed more compensation. We have not 

expressed any opinion on the merits of the suit”. 

 

 Bilkis Yakub Rasool v. State of Gujarat and Others269 

 

 Date of Order  

Bilkis Yakub Rasool v. State 

of Gujarat and Others270 

April 23, 2019 Hon’ble CJI Ranjan Gogoi 

[Full Bench] 

 

Bilkis Yakub Rasool, is a victim of riots which occurred in the aftermath of the Godhara train 

burning incident in the State of Gujarat on February 27, 2002. While eventually, the perpetrators 

of the crime including the police personnel stand punished, the appellant, who was aged twenty-

one years and pregnant at that time, having lost all members of her family in the diabolical and 

brutal attacks needs to be adequately compensated. Additional facts which we must note are that 

the appellant WP (Crl) 118/2003 3 was repeatedly gang-raped and was a mute and helpless witness 

to her three-and-a-half-year-old daughter being butchered to death. This factual position is 

undisputed and unchallenged in light of the findings of the trial court upheld by the High Court 

and this Court. 

 

The Supreme Court ordered the Gujarat government to pay 2002 communal riots victim Bilkis 

Yakoob Rasool Bano  

 ₹50 lakh as compensation, 

 a government job and  

 housing in the area of her choice. 

 

 

 

                                                           
267 https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf 
268 Date of Judgment –September 14, 2018. Chief Justice Deepak Mishra. 
269 https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf 
270 https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf 

https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf
https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf
https://main.sci.gov.in/supremecourt/2003/17411/17411_2003_Order_23-Apr-2019.pdf
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Witness Protection   

 

LL.B DU, 2013. Question 8  (c) Write short note on witness protection scheme? 

 

     Importance of witnesses  

 According to Bentham, “Witnesses are the eyes and ears of justice”. In the case of  Mrs. Neelam 

Katara v. Union of India (2003), Delhi High Court observed, “The edifice of administration of 

justice is based upon witness coming forward and deposing without fear or favour, without 

intimidation or allurement in Courts of Law. If witnesses are deposing under fear or intimidation 

or for favour or allurement, the foundation of administration of justice not only gets weakened, but 

in cases it may even get obliterated.” In the case of Zahira Habibullah Sheikh & Anr. v.  State of 

Gujarat & Ors. (08/03/2006) Supreme Court observed, “Fair trial means a trial in which bias or 

prejudice for or against the accused, the witnesses, or the cause which is being tried is eliminated. 

If the witnesses get threatened or are forced to give false evidence that also would not result in a 

fair trial. The failure to hear material witnesses is certainly denial of fair trial.” 

The Witness Protection Bill, 2015 has been introduced in Lok Sabha for protection of witnesses.  

 

Mrs. Neelam Katara v. Union of India (2003) 

Nitish Katara had fallen in love of Bharati Yadav who was daughter of Mr. D.P.Yadav. Family of 

her was opposing.  Nitish Katara was killed in night intervening 16/17 February 2002 by Vikash 

Yadav who was brother of Bharati Yadav. They were threatening to witness. Mrs. Neelam Katara 

who was mother of Nitish Katara filed a writ petition for issuance of directions for protection of 

witnesses.  

The Hon’ble Supreme Court in the judgment Vishaka vs. State of Rajasthan (1997) observed that 

in the absence of domestic law occupying the field, an International Convention not inconsistent 

with the fundamental rights and the harmony with its spirit may be read into the municipal law. 

Delhi High Court analyzed laws of UK,USA, Aust., and Canada related to witness protection. In 

the case Delhi High Court after observing laws of several countries laid down exhaustive 

guidelines for protection of witnesses. 

There are following important points of this case- 

(1) Importance of witnesses – Edifice of administration of justice depends upon free and fair 

witnesses. 

(2) ‘Might is right’ is not allowed -Society has an interest in the administration of justice and it 

may be true that let a 100 accused escape but let not an innocent be punished, but this cannot be 

stretched to mean an escape route should be provided to the accused to hijack administration of 

justice and secure his innocence, not as a result of a fair adversarial litigation but as a result of 

‘might being right.’ 

(3) Financial Constraints - India has Financial Constraints to provide witnesses of all offences 

as provided in developed countries. So only in heinous crime witnesses must be protected. It is 

beginning. 
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(4) Guideline only for time being – Guideline laydown here are only till a suitable Legislation is 

brought on the Statute book. 

(5) Guidelines – There are following guidelines – 

(i) Definitions –  

(a) These guidelines shall be known as ‘Witness Protection Guidelines’. 

(b) ‘Witness’ means a person whose statement has been recorded by the Investigating Officer 

under Section 161 Cr.P.C. pertaining to a crime punishable with death or life imprisonment.  

(c) ‘Accused’ means a person charged with or suspected with the commission of a crime 

punishable with death or life imprisonment.  

(d) ‘Competent Authority’ means the Member Secretary, Delhi legal Services Authority. 

(ii) Application of witness -The Competent Authority, on receipt of a request from a witness shall 

determine whether the witness requires police protection, to what extent and for what duration. 

(iii) Factors to be considered: In determining whether or not a witness should be provided police 

protection, Competent Authority shall take into account the following factors:  

(a) The nature of the risk to the security of the witness which may emanate from the accused or 

his associates.  

(b) The nature of the investigation or the criminal case.  

(c) The importance of the witness in the matter and the value of the information or evidence given 

or agreed to be given by the witness.  

(d) The cost of providing police protection to the witness. 

(iv) Obligation of the police: There are following obligations of police - 

(a) Duty of police during investigation - While recording statement of the witness under Section 

161 Cr.P.C., it will be the duty of the Investigating Officer to make the witness aware of the 

‘Witness Protection Guidelines’ and also the fact that in case of any threat he can approach the 

Competent Authority. This the Investigating Officer will inform in writing duly acknowledged by 

the witness. 

 (b) Duty of Commissioner to follow direction of DLSA- It shall be the duty of the 

Commissioner of Police to provide security to a witness in respect of whom an order has been 

passed by the Competent Authority directing police protection. 

(vi) Duty of State to create awareness in public - State shall give due publicity to the guidelines 

framed.  

(vii) Guidelines are not in derogation of Court- These  guidelines framed would not be in 

derogation of the powers of the concerned criminal court, if it forms an opinion that a witness 

requires police protection to so direct. 

 

Rights of accused and arrested person have already been discussed. 
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Plight condition of witnesses: Duty of Court and Advocate 

 

State of U.P. v. Shambhu Nath Singh271  -Supreme Court deprecated the practice of courts 

adjourning cases without examination of witnesses when they are in attendance with the following 

observations: “We make it abundantly clear that if a witness is present in court he must be 

examined on that day. The court must know that most of the witnesses could attend the court only 

at heavy cost to them, after keeping aside their own avocation. Certainly they incur suffering and 

loss of income. The meagre amount of bhatta (allowance) which a witness may be paid by the 

court is generally a poor solace for the financial loss incurred by him. It is a sad plight in the trial 

courts that witnesses who are called through summons or other processes stand at the doorstep 

from morning till evening only to be told at the end of the day that the case is adjourned to another 

day.” 

 

N.G. Dastane v. Shrikant S. Shivde272 - Supreme Court criticized practice of advocate regarding 

non-examination of witnesses. The Court observed, “An advocate abusing the process of court is 

guilty of misconduct. When witnesses are present in the court for examination the advocate 

concerned has a duty to see that their examination is conducted. We remind that witnesses who 

come to the court, on being called by the court, do so as they have no other option, and such 

witnesses are also responsible citizens who have other work to attend to for eking out a livelihood. 

They cannot be treated as less respectable to be told to come again and again just to suit the 

convenience of the advocate concerned. If the advocate has any unavoidable inconvenience it is 

his duty to make other arrangements for examining the witnesses who are present in the court. 

Seeking adjournments for postponing the examination of witnesses who are present in court even 

without making other arrangements for examining such witnesses is a dereliction of an advocate’s 

duty to the court as that would cause much harassment and hardship to the witnesses. Such 

dereliction if repeated would amount to misconduct of the advocate concerned. Legal profession 

must be purified from such abuses of the court procedures. Tactics of filibuster, if adopted by an 

advocate, is also a professional misconduct.” 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
271 (2001) 4 SCC 667 
272 (2001) 6 SCC 135 
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Syllabus 

 

Judgment - Ss. 227, 229, 232, 235 353-355 of the Cr PC  

a. Discharge and acquittal  

b. Conviction  

c. Hearing on sentence  

d. Content of judgments  

Ajay Pandit @ Jagdish Dayabhai Patel v. State of Maharahtra, (2012)  

 

DU LL.B. Question Paper 7932 -Difference between ‘Discharge’ and ‘Acquittal’. 

DU LL.B. Question 2017- Distinguish among ‘Discharge’ ‘acquittal’ and ‘conviction’. 

 

DU LL.B. 2019 Question 7 (b) 

 On 21/05/2015 at 4.00p.m. X,Y,Z and A  had assaulted V with fist and kicks. V was rushed 

to hospital where he was declared dead. An FIR was lodged on the basis of case under 

section 304(First Part) read with section 34.  

 After completion of investigation charge sheet was submitted against these four accused, 

but during the trial A died. Session Trial was held against remaining accused and they were 

convicted and sentenced to imprisonment for life and fine 25000/rs (and default of payment 

additional imprisonment for six months). 

 After the verdict of the conviction accused had, at the time of hearing on quantum of 

sentence, placed all relevant factors which should have been well thought out for 

determining the appropriate amount of sentence. 

 But Trial Court after mentioning them in order had not considered them and without 

assigning any special reason the learned Session Judge has awarded maximum possible 

punishment. 

What do you think whether the Session Judge in the instant case complied with form and letters 

obligation which section 235(2) impose. Discuss with the help of case laws.  

 

Remark – Ajay Pandit @ Jagdish Dayabhai Patel v. State of Maharashtra 

mailto:Krishnamurari576@gmail.com
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Differences between Discharge and Acquittal  

Discharge and acquittal both come after taking of cognizance. During inquiry discharge occurs 

while during trial acquittal occurs. In the case of Common Cause v. Union of India (1997) Supreme 

Court observed, “The trials shall be treated to have commenced when charges are framed under 

Sections 228, 240,246,251 in the case of Session Trial, Warrant Trial instituted on Police Report, 

Warrant Trial instituted on other than Police Report or Summons Case respectively.” 

In the case of Hardeep Singh v. State of Punjab (2014) Supreme Court observed, “The stage of 

inquiry commences with the filing of the charge-sheet and the consideration of the material 

collected by the prosecution that is mentioned in the charge-sheet for the purpose of trying the 

accused. Inquiry must always be a forerunner to the trial.” 

There are following differences between both  

Grounds Discharge  Acquittal 

Decision on 

merit 

An order of discharge simply means that 

there is no prima facie evidence against 

the accused to justify further inquiry in 

relation to charge. Such order does not 

establish anything regarding guilt of the 

accused. 

An order of acquittal is a judicial 

decision after fully inquiry 

establishing the innocence of the 

accused. 

Pre & Post 

framing of 

charge 

Discharge is a stage of pre-framing of 

charge. For example Section 227.  

Acquittal is a stage of post-

framing of charge. For example 

Sections 232 & 235. 

Inquiry/Trial Discharge occurs during inquiry. In  

Common Cause v. Union of India,273 

Supreme Court made differences between 

Inquiry & Trial. Before Framing of 

charge, there is inquiry and after framing 

of charge, there is trial. 

Acquittal occurs during trial. 

Section 300 After discharge protection of section 300 

shall not be available. 

Section 300 Explanation.—The dismissal 

of a complaint, or the discharge of the 

accused, is not an acquittal for the 

purposes of this section.  

After acquittal protection of 

section 300, Cr.P.C. would be 

available. 

Bar on 

second trial 

Discharge does not bar second trial when 

new evidence available against the 

accused. 

Acquittal bars a second trial on the 

same facts and for the same 

offence. 

Other Mode 

of acquittal  

 An acquittal may also result from – 

(a) Absence of complainant – Section 256 

(b) Withdrawal of complaint– Section 257 

(c) Compounding of offences– Section 320 

(d) Withdrawal from prosecution– Section 321 

 

                                                           
273 AIR 1997 SC 1539. 
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Conviction –  

 In the criminal cases conviction occurs during trial.  

 When it is proved beyond reasonable doubt that the accused has committed a crime then 

he is convicted.  

 Once he is convicted opportunity is given before deciding nature of sentence. For example 

section 235(2) says, ‘If the accused is convicted, the Judge shall, unless he proceeds in 

accordance with the provisions of section 360274, hear the accused on the questions of 

sentence, and then pass sentence on him according to law.’ 

 Ajay Pandit @ Jagdish Dayabhai Patel v. State of Maharashtra is related to conviction 

and giving of opportunity of hearing before passing of sentence.  

 In case of acquittal, accused shall not be entitled for protection under Article 20(2) while 

in case of conviction the accused shall be entitled for protection under Article 20(2). 

 In case of his previous conviction, at the time of punishment lenient view is not accepted. 

  In case of previous conviction plea bargaining shall not be applicable while in case of 

previous acquittal plea bargaining is possible if other conditions are being fulfilled.  

 

 

 

Hearing on sentence 

Summary 

Statute 

1. Section 235 (1) & (2) 

2. Issues –  
I. Whether section 235 (2) is mandatory. 

II. What would be effect in case of decision without following section 235 (2)? 

Leading Cases 

3. Santa Singh v. State of Punjab; (1976) 

4. Bachan Singh v. State of Punjab; (1980) 

5. Dagdu & ors. v. State of Maharashtra; (1977)  

6. Muniappan v. State of Tamil Nadu (1981)  

7. Rajesh Kumar v. State through Government of NCT of Delhi; (2011) 

8. Ajay Pandit @ Jagdish Dayabhai Patel v. State of Maharashtra275 (2012) 

 

Section 235. Judgment of acquittal or conviction. 

(1) Conviction or acquittal - After hearing arguments and points of law (if any), the Judge 

shall give a judgment in the case. 

                                                           
274 Section 360 CrPC - Order to release on probation of good conduct or after admonition. 
275 https://main.sci.gov.in/jonew/judis/39409.pdf . This case was decided on July 17, 2012. 

https://main.sci.gov.in/jonew/judis/39409.pdf
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(2) Quantum of punishment in case of conviction - If the accused is convicted, the Judge 

shall, unless he proceeds in accordance with the provisions of section 360, hear the accused 

on the questions of sentence, and then pass sentence on him according to law. 

 

Difference between Section 235 (1) and Section 235 (2) 

S. No. Section 235 (1) Section 235 (2) 

1 Conviction or acquittal Quantum of punishment in case of conviction 

2 Pre stage Post stage 

3  Leading case  
Ajay Pandit Case 

 

 

Ajay Pandit @ Jagdish Dayabhai Patel v. State of Maharashtra (2012) 

 

 

Facts of case  

 

In this case Ajay Pandit @ Jagdish Dayabhai Patel was a Gujarati dentist. His income was not 

sufficient for his luxurious life. He decided to earn money in short of time.  

First Murder -He took huge amount from family of Nilesh for sending him USA. He called him 

Bombay and killed. He informed family of Nilesh that he had gone USA. 

Second Murder - In the second case, Dr. Jagdish Patel had three persons in his net aspiring for 

better prospects in America. He again took huge money. He called them in Bombay. He gave him 

medicine and tried to kill all of them. But one survived. On his information he was arrested. 

He was convicted for death sentence. Matter reached to the Supreme Court. In the Supreme Court 

the accused claimed that he was not given appropriate opportunity after conviction and before 

deciding quantum of punishment. Section 235 (2) was not followed. 

Supreme Court before deciding this case discussed some more important cases – 

 

Santa Singh v. State of Punjab; (1976) 

 In this case Supreme Court has extensively dealt with the nature and scope of Section 235(2) 

Cr.P.C. stating that such a provision was introduced in consonance with the modern trends in 

penology and sentencing procedures. The Court noticed today more than ever before, sentencing 

has become a delicate task, requiring an inter-disciplinary approach and calling for skills and 

talents very much different from those ordinarily expected of lawyers.  

 

Bachan Singh v. State of Punjab (1980)  

Death sentence must be awarded in rarest of rare case. In case of awarding of death sentence special 

reasons must be recorded. From the word ‘Special Reasons’ concept of ‘rarest of rare’ cases 

derives. 
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Section 354(3 ) - When the conviction is for an offence punishable with death or, in the alternative, 

with imprisonment for life or imprisonment for a term of years, the judgment shall state the reasons 

for the sentence awarded, and, in the case of sentence of death, the special reasons for such 

sentence. 

    Section 354 (3) 

1 Reason For awarding sentence 

2 Special Reason For awarding death sentence 

 

Dagdu & Ors. v. State of Maharashtra (1977)  

 

For a proper and effective implementation of the provision contained in Section 235(2), it is not 

always necessary to remand the matter to the court which has recorded the conviction .Remand is 

an exception, not a rule, and ought therefore to be avoided as far as possible in the interests of 

expeditious, though fair, disposal of cases. 

Muniappan v. State of Tamil Nadu (1981)  

 

Supreme Court held as follows: The obligation to hear the accused on the question of sentence 

which is imposed by Section 235(2) of the Criminal Procedure Code is not discharged by putting 

a formal question to the accused as to what he has to say on the question of sentence. The Judge 

must make a genuine effort to elicit from the accused all information which will eventually bear 

on the question of sentence. 

 

Rajesh Kumar v. State through Government of NCT of Delhi; (2011) 

 

The meaning and content of the expression hearing the accused under Section 235(2) and the scope 

of Sections 354(3) and 465 Cr.P.C. were elaborately considered. The Court held that the object of 

hearing under Section 235(2) Cr.P.C. being intrinsically and inherently connected with the 

sentencing procedure, the provisions of Section 354(3) Cr.P.C. which calls for recording of special 

reason for awarding death sentence, must be read conjointly. The Court held that such special 

reasons can only be validly recorded if an effective opportunity of hearing as contemplated under 

Section 235(2) Cr.P.C. is genuinely extended and is allowed to be exercised by the accused who 

stands convicted and is awaiting the sentence. 

   

Ajay Pandit @ Jagdish Dayabhai Patel v. State of Maharashtra276 (2012) 

 

Ratio - Supreme Court observed, “In our view, the principles laid down in the above cited 

judgments squarely applies on the question of awarding of sentence and we find from the records 

that the High Court has only mechanically recorded what the accused has said and no attempt has 

been made to elicit any information or particulars from the accused or the prosecution which are 

relevant for awarding a proper sentence.  

In the instant case, the High Court has not addressed the issue in the correct perspective bearing in 

mind those relevant factors, while questioning the accused and, therefore, committed a gross error 

of procedure in not properly assimilating and understanding the purpose and object behind Section 

235(2) Cr.P.C. 

                                                           
276 https://main.sci.gov.in/jonew/judis/39409.pdf 

https://main.sci.gov.in/jonew/judis/39409.pdf
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Conclusion 

(1) Set aside death sentence- Supreme Court set aside the death sentence passed by High Court.  

(2) Direction to follow section 235 (2) - The Court remit the matter to the High Court to follow 

Section 235(2) CrPC in accordance with the principles laid down.  

(3) Conviction was confirmed - The conviction awarded by the High Court, however, stands 

confirmed.  

(4) Fresh Order within Six months - The High Court is requested to pass fresh orders preferably 

within a period of six months from the date of the receipt of the copy of this order.  

 

LL.B. DU Question Paper -7932 

Explain the essentials of a judgment delivered in a criminal court with the help of the relevant 

provisions of the Code of Criminal Procedure, 1973. 

 

Content of judgments 

Chapter XXVII (Sections 353 -365) discusses Judgments. Section 387says that provisions of 

Chapter XXVII shall be also applicable to Subordinate Appellate Courts. Here section 465 is also 

relevant. According to section 465 a Court of appeal, confirmation or revision shall not reverse 

judgment merely on the grounds of irregularities in judgment unless in the opinion of that Court, 

a failure of justice has in fact been occasioned thereby. Section 362 deals finality of Judgement. 

According to section 362,  “Save as otherwise provided by this Code or by any other law for the 

time being in force, no Court, when it has signed its judgment or final order disposing of a case, 

shall alter or review the same except to correct a clerical or arithmetical error.”  

 

Section 272- Language of Courts-The State Government may determine what shall be, for 

purposes of this Code, the language of each Court within the State other than the High Court. 

Section 364 - Judgment when to be translated - Where the original is recorded in a language 

different from that of the Court, and the accused so requires, a translation thereof into the language 

of the Court shall be added to such record. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

UP (J) 2018-19 

Question – Match List I with List II and select the correct answer using the code given below 

the list: 

List - I        List - II 

 (a) Anticipatory Bail       (1) Section 272 of Cr.P.C. 

 (b) Cognizance on complaint      (2) Section 110 of Cr.P.C. 

 (c) Language of Courts      (3) Section 438 Cr.P.C. 

 (d) Security of good behaviour from habitual offenders  (4) Section 190 of Cr.P.C. 

Answer –  

List - I        List - II 

 (a) Anticipatory Bail       (1) Section 438 of Cr.P.C. 

 (b) Cognizance on complaint      (2) Section 190 of Cr.P.C. 

 (c) Language of Courts      (3) Section 272 Cr.P.C. 

 (d) Security of good behaviour from habitual offenders  (4) Section 110 of Cr.P.C. 
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According to Section 353 every judgment shall be pronounced in ‘Open Court’. According to 

section 327 ‘Open Court’ ‘The place in which any Criminal Court is held for the purpose of 

inquiring into or trying any offence shall be deemed to be an open Court, to which the public 

generally may have access, so far as the same can conveniently contain them.’ 

 

 

 

 

 

 

 

      Raj. Pre.2019 

Q.A trial Court in State of Rajasthan delivers its judgment in English. Under which provision 

of law, can the accused seek the translated copy of the judgment in Hindi Language? 

(a)  Section 353 (b) Section 362 (c) Section 364 (d) Section 363. 

Answer –C. Explanation – According to section 354(1)(a), Judgment shall be written in the 

language of the Court. According to Section 272, language of the Court shall be decided by 

State Government. State Government has declared ‘Hindi’ as a language of Court. According 

to section 364 where Original Judgment has been written in different language from the 

language of the Court, on the request of accused, that judgment shall be translated into language 

of the Court. In the Case English to Hindi should be translated.  

 

MP Civil Judge 1989 & 2007 Chh. C.J.2008 

Question- Once a judgment has been signed the Court – 

(a) Can amend related to period of punishment 

(b) Can alter the judgment by explaining reasons. 

(c) Can tried again 

(d) Can correct a clerical or arithmetical error. 

Answer - (d).  Section 362.  

 

 

 

Raj. APO 

According to which section open court means a Court where access of public generally 

allowed? 

(a) Section 327(b) Section 326 (c) Section 320 (d) Section 319. Answer – (a) Section 327 

 

 

 

UK J 2012 

According to which provisions once a judgment has been signed shall not be changed except 

as provided in Cr.P.C.? 

(a) Section 360(b) Section 361 (c) Section 362 (d) Section 462. Answer- C. 
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Section 354. Language and contents of judgment  

 

(1) Except as otherwise expressly provided by this Code, every judgment referred to in section 

353,- 

(a) shall be written in the language of the Court. 

(b) shall contain the point or points for determination, the decision thereon and the reasons for 

the decision; 

(c) shall specify the offence (if any) of which, and the section of the Indian Penal Code or other 

law under which, the accused is convicted, and the punishment to which he is sentenced; 

(d) if it be a judgment of acquittal, shall state the offence of which the accused is acquitted and 

direct that he be set at liberty. 

(2) When the conviction is under the Indian Penal Code and it is doubtful under which of two 

sections, or under which of two parts of the same section, of that Code the offence falls, the Court 

shall distinctly express the same, and pass judgment in the alternative. 

(3) When the conviction is for an offence punishable with death or, in the alternative, with 

imprisonment for life or imprisonment for a term of years, the judgment shall state the reasons for 

the sentence awarded, and, in the case of sentence of death, the special reasons for such sentence. 

Bachan Singh v. State of Punjab (1980)  

Death sentence must be awarded in rarest of rare case. In case of awarding of death sentence special 

reasons must be recorded. From the word ‘Special Reasons’ concept of ‘rarest of rare’ cases 

derives. 

 

(4) When the conviction is for an offence punishable with imprisonment for a term of one year 

or more, but the Court imposes a sentence of imprisonment for a term of less than three months, 

it shall record its reasons for awarding such sentence, unless the sentence is one of imprisonment 

till the rising of the Court or unless the case was tried summarily under the provisions of this Code. 

(5) When any person is sentenced to death, the sentence shall direct that he be hanged by the neck 

till he is dead. 

Form 42 of Second Schedule is related to warrant of execution of a sentence of death. It also 

provides that the accused to be hanged by the neck until he be dead. 

(6) Every order under section 117 or sub-section (2) of section 138 and every final order made 

under section 125, section 145 or section 147 shall contain the point or points for determination, 

the decision thereon and the reasons for the decision. 

 

Section 355 - Metropolitan Magistrate’s judgment 

Instead of recording a judgment in the manner hereinbefore provided, a Metropolitan Magistrate 

shall record the following particulars, namely:— 

(a) the serial number of the case; 

(b) the date of the commission of the offence; 

(c) the name of the complainant (if any); 

(d) the name of the accused person, and his parentage and residence; 

(e) the offence complained of or proved; 

(f) the plea of the accused and his examination (if any); 

(g) the final order; 

(h) the date of such order; 
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(i) in all cases in which an appeal lies from the final order either under section 373 or under sub 

section (3)of section 374, a brief statement of the reasons for the decision. 

 

Section 354 (1) 

Language of Lower Court 

Section 211 (6) Contents of Charge- The charge shall be written in the language of the Court. 

Section 265 -Language of record and judgment- Every judgment shall be written in the language 

of the Court. 

Section 272- Language of Courts-The State Government may determine what shall be, for 

purposes of this Code, the language of each Court within the State other than the High Court. 

354. Language and contents of judgment - Except as otherwise expressly provided by this Code, 

every judgment referred to in section 353 shall be written in the language of the Court. 

Language of Supreme Court and High Court  

 

Article 348- Language to be used in the Supreme Court and in the High Courts - Until 

Parliament by law otherwise provides all proceedings in the Supreme Court and in every High 

Court shall be in the English language. 
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SUMMARY – 

1. Introduction 

2. Leading Cases 

3. 142nd Report of Law Commission of India (1991) 

4. 154th Report of Law Commission of India(1996) 

5. Report of Malimath Committee  

6. The Criminal Law (Amendment) Act, 2005 (2 of 2006) 

7. Provisions. 

 

PROVISIONS 

 

Chapter XXIA  

1. Section 265A. Application of the Chapter.  

2. Section 265B. Application for plea bargaining.  

3. Section 265C. Guidelines for mutually satisfactory disposition.  

4. Section 265D. Report of the mutually satisfactory disposition to be submitted before the Court.  

5. Section 265E. Disposal of the case.  

6. Section265F. Judgment of the Court.  

7. Section 265G. Finality of the judgment.  

8. Section 265H. Power of the Court in plea bargaining.  

9. Section 265-I. Period of detention undergone by the accused to be set-off against the sentence 

of imprisonment.  

10. Section 265J. Savings.  

11. Section 265K. Statements of accused not to be used.  

12. Section 265L. Non-application of the Chapter. 

 

(1) Introduction 

Plae bargaining is a mode to reduce burden of Court and save time and energy of justice delivery 

system. 142nd and 154th Reports of Law Commission of India and repot of Malimath Committee 

discussed about plea bargaing.  
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     (2) Leading Cases 

Murlidhar Meghraj Loya Etc v. State Of Maharashtra Etc277 [19 July, 1976] 

Hon’ble Justice V.R. Krishnaiyer criticised plea bargaining in USA and suggested that plea 

bargaining as prevailing in USA is not justiciable in India. Especially in the area of dangerous 

economic crimes and food offence is totally unacceptable. The ‘State’ can never compromise. It 

must enforce the law. Therefore open methods of compromise are impossible. 

Kasambhai Ardul Rehmanbhai Shaikh v. State of Gujarat & Anr.278 [February 13, 1980]  

It appears from the record that after some evidence was led on behalf of the prosecution, plea 

bargaining took place between the prosecution, the defence and the learned Magistrate and on the 

basis of an understanding arrived at between these three parties, the appellant pleaded guilty and 

the learned Magistrate accepting this plea of guilty, recorded a finding of conviction against the 

appellant and let off the appellant with a nominal sentence of imprisonment till the rising of the 

Court and a small fine. 

It is highly regrettable that the prosecution as well as the learned Magistrate should have been a 

party to any such plea bargaining in a prosecution for adulteration involving the health and well-

being of the community. Magistrate had got a cyclostyled form of judgment in which merely 

blanks were filled in by him and this is the clearest possible evidence that he was in the habit of 

encouraging plea bargaining and letting off the accused lightly if there was a plea of guilty, so that 

he may get quick disposal 1040 without any effort. This was a highly reprehensible practice and 

we are glad to note that the High Court has expressed strong disapproval of it. 

It is obvious that such conviction based on the plea of guilty entered by the appellant as a result of 

plea bargaining cannot be sustained. 

Honble Justice P.N.Bhagwati criticized such practice of ‘Plea Bargaining’. 

 

(2) 142nd Report of Law Commission of India279 (1991) 

This Commission was searching solution of delay in disposal of cases. In this Report following 

important points were observed. These are following-  

(1) Origin of Plea Bargaining - Origin of Plea Bargaining is USA.280 

(2) Meaning of Plea Bargaining – Plea-bargaining refers to pre-trial negotiations between the 

defendant, usually conducted by counsel, and prosecution during which defendant agree to plead 

guilty in exchange for certain concessions by the prosecutor.281 

(3) Kinds of Bargaining- Plea bargaining fall into two distinct categories depending upon the type 

of prosecutorial concession that is granted. These are- (a) ‘Charge bargaining’ and (b) ‘Sentence 

bargaining’.282 

(a) Charge bargaining- ‘Charge bargaining’ refers to a promise by the prosecutor to reduce or 

dismiss some of the charges brought against the defendant in exchange for a guilty plea. 

                                                           
277 Murlidhar Meghraj Loya Etc v. State Of Maharashtra Etc is available at: https://indiankanoon.org/doc/739213/ 

(Visited on May 5, 2020). 
278 Kasambhai Ardul Rehmanbhai Shaikh v. State of Gujarat & Anr is available at 

https://main.sci.gov.in/jonew/judis/4607.pdf (Visited on May 5, 2020). 
279 One Hundred Fourty Second Report of Law Commission of India is available at: 

http://lawcommissionofindia.nic.in/101-169/Report142.pdf (Visited on April 28, 2020).  
280 Para 3.3.1, Page no. 5 of 142nd Report of Law Commission of India. 
281 Para 3.1 Page no. 5 of 142nd Report of Law Commission of India. 
282 Para 3.1 Page no. 5 of 142nd Report of Law Commission of India. 

https://indiankanoon.org/doc/739213/
https://main.sci.gov.in/jonew/judis/4607.pdf
http://lawcommissionofindia.nic.in/101-169/Report142.pdf
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(b) Sentence bargaining-‘Sentence bargaining’ refers to a promise by the prosecutor to 

recommend specific sentence or to refrain from making any sentence recommendation in exchange 

for a guilty plea. 

(4)The justification for introducing plea-bargaining283 - There are following justification of plea 

bargaining -  

(II)Benefit for accused-  

i. It is not just and fair that an accused who feels contrite and wants to make amends or an 

accused who is honest and candid enough to plead guilty in the hope that the community 

will enable him to pay the penalty for the crime with a degree of compassion and 

consideration should be treated on par with an accused who claims to be tried at 

considerable time-cost and money-cost to the community. 

ii. It is desirable to infuse life in the reformative provisions embodied in section 360 of the 

Criminal Procedure Code and in the Probation of Offenders Act which remain practically 

unutilized as of now. 

iii. It will help the accused who have to remain as under-trial prisoners awaiting the trial as 

also other accused on whom the sword of Damocles of an impending trial remains hanging 

for years to obtain speedy trial with attendant benefits such as-  

 (a) end of uncertainty.  

 (b) saving in litigation-cost.  

 (c) saving in anxiety-cost.  

  (d) being able to know his or her fate and to start of fresh life without fear of having to 

undergo a possible prison sentence at a future date disrupting his life or career. 

  (e) saving avoidable visits to lawyer's office and to court on every date or adjournment.  

(IV)Reducing burden of Court - It will, without detriment to public interest, reduce the back-

breaking burden of the court cases which have already assumed menacing proportions.  

(V) Benefit for jail administration - It will reduce congestion in jails.  

(VI) Higher Conviction Rate - In the USA nearly 75% of the total convictions are secured as a 

result of plea-bargaining. Under the present system 75% to 90% of the criminal cases if not more, 

result in acquittals. 

 

In this report it was requested to insert such provisions in Cr.P.C. 

 

(2) 154th Report of Law Commission of India284 (1996) 

 

Law Commission of India in its 154th Report accepted the justification as discussed in 142nd Report 

of Law Commission of India (1991).285 Some safeguards were suggested in this report. The 

Commission in its 154th Report recommended for introducing new Chapter XXIA on Plea 

Bargaining.286  

                                                           
283 Chapter IX - Conclusion and Suggestion, Page no. 37 of 142nd Report of Law Commission of India. 
284 154th Report of Law Commission of India is available at: http://lawcommissionofindia.nic.in/101-

169/Report154Vol1.pdf (visited on April 28, 2020). 
285 Chapter XIII –Plea Bargaining, Para 2, Page no. 51 of 154th Report of Law Commission of India. This Report is 

available at: http://lawcommissionofindia.nic.in/101-169/Report154Vol1.pdf (visited on April 28, 2020). 
286 Chapter XIII –Plea Bargaining, Para 9.10, Page no.54 of 154th Report of Law Commission of India. This Report is 

available at: http://lawcommissionofindia.nic.in/101-169/Report154Vol1.pdf (visited on April 28, 2020). 

http://lawcommissionofindia.nic.in/101-169/Report154Vol1.pdf
http://lawcommissionofindia.nic.in/101-169/Report154Vol1.pdf
http://lawcommissionofindia.nic.in/101-169/Report154Vol1.pdf
http://lawcommissionofindia.nic.in/101-169/Report154Vol1.pdf
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    (3) Report of Malimath Committee287 

As the Committee is substantially in agreement with the views and recommendations of the Law 

Commission in the said reports (142nd and 154th Reports) it considers unnecessary to examine this 

issue in detail.288  

(4) The Criminal Law (Amendment) Act, 2005 (NO. 2 OF 2006)289 

[Date of enforcement -05/07/2006] 

 

On the recommendation of Law Commission of India and Malimath Committee The Criminal Law 

(Amendment) Act, 2005 was introduced in 2005 but it was enacted in 2006 as 2 of 2006. It came 

into on July 5, 2006. By this amendment Chapter XXIA was inserted. Sections 265A -265L discuss 

about plea bargaining.  

 

Benefit 

 

  

Victim    Accused   State 

 Compensation 

 Satisfaction in case of conviction     It was discussed in 142nd Report      

 Saving of time & legal expences  

 Peace in future 

 Certainity  

 

 

 

 

Section 265A [Application of Chapter XXIA] 

 

 

(i) Application          (ii) Non-application 

 (Ss. 265 A, B & L) 

         [Serious offences] 

Police Report      Complaint  

[Police Report has been submitted]   [Process has been issued] 

 

                                                           
287 https://www.mha.gov.in/sites/default/files/criminal_justice_system.pdf  
288 Page no. 179, Para 14.10.5 [Compounding / Settlement without trial] of Committee on Reforms of Criminal Justice 

System which is also known as Malimath Committee Report which was submitted in March 2003. 
289 This Amendment is available at: 

http://biharpolice.bih.nic.in/recent/Acts%20and%20rules/CriminalLawAmendmendAct,2005.pdf (Visited April 29, 

2020). 

https://www.mha.gov.in/sites/default/files/criminal_justice_system.pdf
http://biharpolice.bih.nic.in/recent/Acts%20and%20rules/CriminalLawAmendmendAct,2005.pdf


330 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

Section 265A can be divided into two parts namely; 

(i) Application of Chapter XXIA. It can be further divided into two parts –  

(a) Cognizance of Police Report &  

(b) Cognizance of complaint. 

(ii) Non- Application of Chapter XXIA. 

 

(i) Application of Chapter XXIA. 

 

This Chapter shall apply in respect of an accused against whom - 

 (a) Cognizance of Police Report- the report has been forwarded by the officer in charge of the 

police station under section 173 alleging therein that an offence appears to have been committed 

by him  

 other than an offence for which the punishment of death or of imprisonment for life or of 

imprisonment for a term exceeding seven years has been provided under the law for the 

time being in force; or 

(b) Cognizance of complaint and after issue of process under section 204 - A Magistrate has 

taken cognizance of an offence on complaint,  

 other than an offence for which the punishment of death or of imprisonment for life or of 

imprisonment for a term exceeding seven years, has been provided under the law for the 

time being in force,  

and after examining complainant and witnesses under section 200, issued the process under section 

204,  

but does not apply where such offence affects the socio-economic condition of the country or has 

been committed against a woman, or a child below the age of fourteen years. 

(ii) Non- Application of Chapter XXIA. 

There are following cases in which Chapter XXIA (Plea Bargaining) is not applicable – 

(1) Offence punishable by death sentence 

(2) Offence  punishable by imprisonment for life 

(3) Offence punishable by imprisonment for a term exceeding seven years  

(4) Offence affects the socio-economic condition of the country or 

(5) Offence has been committed against a woman, or 

(6) Offence has been committed against a child below the age of fourteen years. 

(7) Nothing in this Chapter shall apply to any juvenile or child as defined in clause (k) of section 

2 of the Juvenile Justice (Care and Protection of Children) Act, 2000.290&291 

(8) he has not previously been convicted by a Court in a case in which he had been charged with 

the same offence.292  

 

                                                           
290 Section 265L. 
291 Juvenile Justice (Care and Protection of Children) Act, 2000 has been repealed by Section 111(1) of The Juvenile 

Justice (Care and Protection of Children) Act, 2015. J.J. Act, 2015 is available at: 

https://indiacode.nic.in/bitstream/123456789/2148/1/201602.pdf (Visited on April 28, 2020). 
292 Section 265B – Application for plea bargaining.  

https://indiacode.nic.in/bitstream/123456789/2148/1/201602.pdf
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Section 265B. Application for plea bargaining – 

 

 Application for ‘Plea Bargaining’ by accused - A person accused of an offence may file 

an application for plea bargaining in the Court in which such offence is pending for trial. 

 Contents of application –It must contain following important points-  

i. Brief description of case, 

ii. Affidevit by the accused that he is giving application voluntarily after 

understanding nature of offence. 

iii. He has not been previously convicted for same offence. 

 Application should be voluntarily -Such application must be given voluntarily. The Court 

shall examine the accused in camera in absence of other party to decide that application for 

plea bargaining has been made voluntarily. Result of such examination may be that 

application has been made  

i. voluntarily [ in such case notice for mutually disposition of case] or  

ii. involuntarily [in such case proceeding shall start from the date when such application 

was made]. 

 Notice to appear - After receiving the application, the Court shall issue notice to  

i. the Public Prosecutor (If police report has been submitted) or the complainant (when 

process under section 204 has been issued on the basis of complaint) of the case, as the 

case may be, and  

ii. to the accused to appear on the date fixed for the case. 

 Time for mutually satisfactory disposition of the case - If the Court is satisfied that the 

application has been filed by the accused voluntarily, it shall provide time to the Public 

Prosecutor or the complainant of the case, as the case may be, and the accused to work out 

a mutually satisfactory disposition of the case which may include  

i. giving to the victim by the accused the compensation and  

ii. other expenses during the case and  

iii. thereafter fix the date for further hearing of the case; 

 

Section 265C. Guidelines for mutually satisfactory disposition - In working out a mutually 

satisfactory disposition under clause (a) of sub-section (4) of section 265B, the Court shall follow 

the following procedure, namely:- 

(a) in a case instituted on a police report, the Court shall issue notice to  

 the Public Prosecutor,  

 the police officer who has investigated the case,  

 the accused and  

 the victim of the case to participate in the meeting to work out a satisfactory disposition of 

the case:  

Provided that throughout such process of working out a satisfactory disposition of the case, it shall 

be the duty of the Court to ensure that the entire process is completed voluntarily by the parties 

participating in the meeting:  

Provided further that the accused, if he so desires, participate in such meeting with his pleader, if 

any, engaged in the case;  

(b) in a case instituted otherwise than on police report, the Court shall issue notice to  

 the accused and  
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 the victim of the case to participate in a meeting to work out a satisfactory disposition of 

the case:  

Provided that it shall be the duty of the Court to ensure, throughout such process of working 

out a satisfactory disposition of the case, that it is completed voluntarily by the parties 

participating in the meeting:  

Provided further that if the victim of the case or the accused, as the case may be, so desires, he 

may participate in such meeting with his pleader engaged in the case. 

 

 Result of Meeting  

 

Successful Meeting    Unsuccessful Meeting 

Section 265D                                  Section 265D 

Section 265E    Section 265 B [Hearing start] 

Section 265F 

Section 265 G -Judgment will be final except in three cases. These are – 

i. Article 136, Constitution of India. 

ii. Article 226, Constitution of India. 

iii. Article 227, Constitution of India. 

 

Section 265D. Report of the mutually satisfactory disposition to be submitted before the 

Court. 

 Successful meeting -Where in a meeting under section 265C, a satisfactory disposition of 

the case has been worked out,  

the Court shall prepare a report of such disposition which shall be signed  

i. by the presiding officer of the Court and  

ii. all other persons who participated in the meeting and  

 Unsuccessful meeting - if no such disposition has been worked out,  

the Court shall record such observation and proceed further in accordance with the provisions of 

this Code from the stage the application under sub-section (1) of section 265B has been filed in 

such case. 

265E. Disposal of the case - Where a satisfactory disposition of the case has been worked out 

under section 265D, the Court shall dispose of the case. The Court shall dispose the case in 

following manner – 

i. Compensation -The Court shall award compensation according to disposition of case 

under section 265D. 

ii. Probation – Accused may be released on probation if his matters attracts 

 Section 360, Cr.P.C.  

 Probation of offenders Act, 1958 or 

Any other law for the time being force. 

iii. Half of Minimum Punishment - Where minimum punishment has been prescribed, in 

such case  the court may sentence the accused to half of such minimum punishment. 
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iv.  One fourth in other case –If the accuse neither released on probation nor does his matter 

come under minimum punishment, in such cases Magistrate may sentence the accused to 

one-fourth of the punishment provided. 

 

265F. Judgment of the Court.—The Court shall deliver its judgment in terms of section 265E in 

the open Court and the same shall be signed by the presiding officer of the Court. 

  

265G. Finality of the judgment.—The judgment delivered by the Court under section 265G shall 

be final and no appeal (except the special leave petition under article 136 and writ petition under 

articles 226 and 227 of the Constitution) shall lie in any Court against such judgment. 

 

265H. Power of the Court in plea bargaining.—A Court shall have, for the purposes of 

discharging its  functions under this Chapter, all the powers vested in respect of bail, trial of 

offences and other matters relating to the disposal of a case in such Court under this Code. 

 

265K. Statements of accused not to be used. 

 Notwithstanding anything contained in any law for the time being in force,  

 the statements or facts stated by an accused in an application for plea bargaining filed under 

section 265B shall not be used for any other purpose except for the purpose of this 

Chapter. 

 

Section 265L. Non-application of the Chapter -Nothing in this Chapter shall apply to any 

juvenile or child as defined in clause (k) of section 2 of the Juvenile Justice (Care and Protection 

of Children) Act, 2000 (56 of 2000).293 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
293 Juvenile Justice (Care and Protection of Children) Act, 2000 has been repealed by Section 111(1) of The Juvenile 

Justice (Care and Protection of Children) Act, 2015. J.J. Act, 2015 is available at: 

https://indiacode.nic.in/bitstream/123456789/2148/1/201602.pdf (Visited on April 28, 2020). 

https://indiacode.nic.in/bitstream/123456789/2148/1/201602.pdf
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Section 320 of Cr.P.C 

Compounding of offences 

 

Introduction 

Offences which can be compounded have been mentioned under section 320 rather than Schedule 

First or Second. For the purposes of section 320 offences may be classified into three categories 

namely – 

 

(1) Section 320(1) - Compoundable offences even without permission of the Court -In this 

category very lesser offences have been mentioned. For example voluntarily causing hurt (Section 

323), voluntarily causing hurt on provocation (Section 334), adultery (Section 497- Now 

unconstitutional) etc. In these cases victim may compromise and there is no need to take 

permission of the Court. 

(2) Section 320(2) - Compoundable offences only with permission of the Court- In this 

category medium types of offences have been mentioned. These offences are compoundable only 

with permission of the Court. For example causing miscarriage (Section 312), voluntarily causing 

grievous hurt (Section 325) , bigamy ((Section 494) etc. 

 

(3) Non-compoundable offences (Highest degree of crime). There are certain offences which are 

heinous. For example rape, murder, attempt to murder etc. These offences cannot be compounded. 

Even the Court has no power to allow for compromise.  

 

Three Columns 

There are three columns. In First Column offences have been mentioned. In Second Column 

sections have been mentioned. In Third Column name of Persons by whom offence may be 

compounded have been mentioned. 

 

First Column Second Column Third Column 

Name of offences Section name of Persons by whom offence may be 

compounded 

 

 

 

Section 320(1)  

Compoundable offences even without permission of the Court  

In this category very lesser offences have been mentioned. For example voluntarily causing hurt 

(Section 323), voluntarily causing hurt on provocation (Section 334), wrongfully confining a 

person in secret (Section 346), Criminal trespass (Section 447), adultery (Section 497- Now 

unconstitutional) etc. In these cases victim may compromise and there is no need to take 

permission of the Court. 

Section 320(2)  

Compoundable offences only with permission of the Court 

 In this category medium types of offences have been mentioned. These offences are 

compoundable only with permission of the Court. For example causing miscarriage (Section 312), 

voluntarily causing grievous hurt (Section 325), Theft (Section 379), Criminal Misappropriation 

(Section 403), bigamy ((Section 494) etc. 
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Section 320 (3) 

Extension of Compoundable Offences 

 

 

Attempt   Abetment Sections 34/149 

 

When an offence is compoundable under this section, the abetment of such offence or an attempt 

to commit such offence (when such attempt is itself an offence) or where the accused is liable 

under section 34 or 149 of the Indian Penal Code (45 of 1860) may be compounded in like manner.

  

Section 320 (4) 

 

Permission of Court 

 

 

(a) Minor/Idiot/Lunatic   (b) Dead Person 

 

Guardian    Legal Representative  

(a) Minor/Idiot/Lunatic - When the person who would otherwise be competent to compound an 

offence under this section is under the age of eighteen years or is an idiot or a lunatic, any person 

competent to contract on his behalf may, with the permission of the Court, compound such offence. 

(b) Dead Person- When the person who would otherwise be competent to compound an offence 

under this section is dead, the legal representative, as defined in the Code of Civil Procedure, 1908 

of such person may, with the consent of the Court, compound such offence. 

 

    

 

 

 

 

 

 

 

 

DJS 2019 

Which of the following offences cannot be compounded under the provisions of section 320 

Cr.P.C.? 

(1) Causing miscarriage punishable under section 312 IPC. 

(2) wrongfully confining a person in secret punishable under Section 346, 

(3) Criminal Tresspass punishable under section 447 IPC 

(4) Extortion punishable under section 384 of IPC. 

Answer- (4) Extortion, robbery and dacoity are not compoundable offences. 

Question No. 32 (Haryana 2019) - As per the provisions of the Cr.P.C. , offences under 

section 320 by the legal guardian of a person  

(a) under the age of 18 years 

(b) Who is an idiot. 

(c) Who is lunatic. 

(d) All the above. 

Answer - (d) All the above. Section 320 (4) (a). 
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Section 320 (5) 

 

 

        Power of Committal Court                       Power of Appellate Court 

 

When the accused has been committed for trial or when he has been convicted and an appeal is 

pending, no composition for the offence shall be allowed without the leave of the Court to which 

he is committed, or, as the case may be, before which the appeal is to be heard. 

Section 320 (6) 

 

Power of Revisional Court  

 

 

        Power of Session Court                       Power of High Court 

 

A High Court or Court of Session acting in the exercise of its powers of revision under section 401 

may allow any person to compound any offence which such person is competent to compound 

under this section. 

 

Section 320 (7) 

 

No Compound in case of previous conviction 

 

No offence shall be compounded if the accused is, by reason of a previous conviction, liable either 

to enhanced punishment or to a punishment of a different kind for such offence. 

 

 

 

 

 

Section 320 (8) 

 

Effect of Compound  

 

Acquittal 

The composition of an offence under this section shall have the effect of an acquittal of the accused 

with whom the offence has been compounded. 

 

Section 320 (9) 

 

Exclusive definition  

No offence shall be compounded except as provided by this section. 
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Difference between Plea Bargaining and Compounding of offences 

 

Heinous crime is not either subject matter of plea bargaining or compounding of offences. For 

example offence punishable by death sentence is neither subject matter of plea bargaining nor 

compounding of offences. 

There are following differences between both- 

 

S.N. Ground Plea Bargaining Compounding of offences 

1 Provision Sections 265A-265L Section 320 

2 Status Ins. in 2006 Since 1974 

3 Consent Consent of Court is 

immaterial 

In certain cases without permission of Court 

compounding of offences is not possible. 

Section 320(2). 

4 Effect  Plea bargaining is 

bargaining either 

bargaining of charge or 

punishment.  It is not 

acquittal. 

It is acquittal. 

5 Benefit of 

section 300 

Here accused shall not be 

entitled for benefit under 

section 300. 

Here accused shall be entitled for benefit 

under section 300. 
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Objective Questions  

 

(Q) Chhattisgarh Civil Judge 2008 - Which of the following offence is not compoundable? 

(a) Section 307 

(b) Section 323 

(c) Section 334 

(d) Section 348 

Answer - D.  

 

Q - MP Civil Judge 2005-06 Except those offences which are mentioned under section 320, all 

offences are- 

(a) non-compoundable  

(b) Compoundable with permission of Court 

(c) Compoundable by Court of Session  

(d) Compoundable by High Court  

Answer – A. Section 320(9). 

Question – MP Civil Judge 2004 and Chhattisgarh Civil Judge 2004- A person who would 

otherwise be competent to compound an offence under this section is dead, then 

(a) the offence cannot be compounded 

(b) the offence can be comprised by eye witness. 

(c) the legal representative, as defined in the Code of Civil Procedure, 1908 of such person may, 

with the consent of the Court, compound such offence. 

(d) the legal representative, as defined in the Code of Civil Procedure, 1908 of such person may, 

without the consent of the Court, compound such offence. 

Answer – C. Section 320(4) (b).  

Question- MP APO 1993- When an accused has been convicted and his appeal is pending,  

(a) compound of offence as mentioned in Table of section 320(1) is not possible without the 

permission of Appellate Court  

(b) compound of offence as mentioned in Table of section 320(1) or section 320(2) is not possible 

without the permission of Appellate Court  

(c) compound of offence is possible without permission of Appellate Court.  Permission is 

necessary only in case of offences mentioned in Table of section 320(1). 

(d) Compound of offences is not possible without. 

Answer (b) – Section 320(5). 

Question MP Civil Judge 2005-06  &  Chhattisgarh Civil Judge 2004 – What would be effect 

of  compounding of offences under section 320? 

(a) Conviction (b) Acquittal (c) Discharge(d) Matter shall end. 

Answer-(b) Acquittal- Section 320(8). 

 

Question – Tables of compoundable offences have been mentioned under  

(1)  Schedule 1 of Cr.P.C 

(2) Section 320 of Cr.P.C 

(3) Section 320 of IPC 

(4) Schedule 2 of Cr.P.C 

Answer – 2. 
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Section 360 and Section 361 

 

Application of Section 360 (1) 

 

Convicted Person 

  

       

                                     Above 21 Years                            Under 21 Years/Woman  

                  (Age of woman is immaterial) 

                 Fine or                        Imprisonment up to seven years  

                                                                      

                                                                               Death Sentence       or       Imprisonment for life 

                                                   

                                              Application of section 360 (1) 

Its application can be divided into two parts namely (1) Male above the age of 21 Years, and (2) 

Male below the age of 21 years. Woman of age is immaterial. It is applicable in all cases whether 

she is below or above the age of 21 years. 

When any person not under twenty-one years of age is convicted of an offence punishable with 

fine only or with imprisonment for a term of seven years or less, or when any person under twenty-

one years of age or any woman is convicted of an offence not punishable with death or 

imprisonment for life, and no previous conviction is proved against the offender, the Court after 

considering age, character or antecedents of the offender. 

 

                                                          Non-application of section 360 

This section is not applicable in following cases- 

(1) Offence punishable by more than 7 years committed by a man who is above the age of 21 years. 

(2) Offence punishable by death sentence or life imprisonment committed by any person under 

twenty-one years of age or any woman. 

(3) Nothing in this section shall affect the provisions of the Probation of Offenders Act, 1958 (20 

of 1958), or the Children Act, 1960 (60 of 1960) or any other law for the time being in force for 

the treatment, training or rehabilitation of youthful offenders. 

                                        

                                      Consideration for release on probation 

 

If it appears to the Court before which he is convicted, regard being had to the age, character or 

antecedents of the offender, and to the circumstances in which the offence was committed, that 

it is expedient that the offender should be released on probation of good conduct, the Court may, 

instead of sentencing him at once to any punishment, direct that he be released on his entering into 

a bond, with or without sureties, to appear and receive sentence when called upon during such 

period (not exceeding three years) as the Court may direct, and in the meantime to keep the peace 

and be of good behaviour: 

 

Power of Appellate and Revisional Court 
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An order under this section may be made by any Appellate Court or by the High Court or Court of 

Session when exercising its powers of revision. 

                                 

                               Cancellation of Order of Probation  

If the Court which convicted the offender, or a Court which could have dealt with the offender in 

respect of his original offence, is satisfied that the offender has failed to observe any of the 

conditions of his recognizance, it may issue a warrant for his apprehension. 

 

Rejection of sureties and its appeal 

 

The provisions of sections 121, 124 and 373 shall, so far as may be, apply in the case of sureties 

offered in pursuance of the provisions of this section. 

 

Section 360 

Section 360 provides that in case of non -granting of benefit of section 360, the Court shall write 

reasons. From the words ‘special reasons’ it can be concluded – “Granting of benefit of section 

360 is rule and non-granting of benefit is exception”. 

 

Section 361. Special reasons to be recorded in certain cases.- Where in any case the Court could 

have dealt with,- 

(a) an accused person under section 360 or under the provisions of the Probation of Offenders Act, 

1958 or (b) a youthful offender under the Children Act, 1960 (60 of 1960) or any other law for the 

time being in force for the treatment, training or rehabilitation of youthful offenders, but has not 

done so, it shall record in its judgment the special reasons for not having done so. 
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Appeals, Inherent Powers of the High Court - Ss. 372, 374 - 376, 482 of the Cr PC  

Gian Singh v. State of Punjab, (2012) State of M.P. v. Deepak, (2014)  

DU LL.B. 2017 

‘Inherent power under section 482 of the Code of Criminal Procedure, 1973 of the High Court is 

of wide plentitude with no statutory limitations but it must be exercised with due caution to secure 

the ends of justice and to prevent the abuse of the process by any Court.’ Comment in the light of 

Gyan Singh vs. State of Punjab (2012) Case. 

DU LL.B. Question Paper -7932 

 

Discuss the inherent powers of the High Court in relation to quashing of FIR and revision of 

judgment. 

 

Inherent Powers of the High Court 

 

Section 482 -Nothing in this Code shall be deemed to limit or affect the inherent powers of the 

High Court 

(1) to make such orders as may be necessary to give effect to any order under this Code, or 

(2) to prevent abuse of the process of any Court or  

(3) otherwise to secure the ends of justice. 

 

Malimath Committee – This Committee suggested to amend section 482 and confer inherent 

power to all Courts including High Court.   Limited conferring of inherent powers to the High 

Court has contributed to unnecessary litigation and delay. Inherent powers can be exercised in the 

interest of justice, in the absence of a statutory provision to meet the situation. 

The inherent powers in civil matters are conferred by Section 151 of the Civil Procedure Code on 

all courts and are not limited to the High Court.  
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Inherent power under Code of Civil Procedure (C.P.C.) & Cr. P.C. 

 

 

Ground C.P.C Cr. P.C. 

Provision  Section 151294 Section 482 

Court All Civil Courts have inherent power. Only High Courts 

Circumstances Two Circumstances  

(1) to prevent abuse of the process of 

the Court. 

(2)  the ends of justice or  

 

Two Circumstances  

(1) to make such orders as may be 

necessary to give effect to any order 

under this Code, or 

(2) to prevent abuse of the process 

of any Court or  
(3) otherwise to secure the ends of 

justice. 

 

 

Relation between Section 320 and 482 

 

B.S. Joshi v. State of Haryana (2003) 

(Matrimonial Dispute) 
Facts of the Case – Wife lodged an FIR against her husband for committing offences under  

sections 406 (In 2003 –Non-compoundable, 2009 - Compoundable) and 498A (Non-

compoundable) of IPC. Matters were settled. The High Court dismissed the petition for quashing 

the FIR as in its view the offences under Sections 498-A and 406 IPC were non-compoundable 

and the inherent powers under Section 482 of the Code could not be invoked to by-pass Section 

320 of the Code. It is from this order that the matter reached this Court. This Court held that the 

High Court in exercise of its inherent powers could quash the criminal proceedings or the FIR or 

the complaint and Section 320 of the Code did not limit or affect the powers under Section 482 of 

the Code.  

Supreme Court  

Ratio of decision - There is no doubt that the object of introducing Chapter XX-A containing 

Section 498-A in the Penal Code was to prevent torture to a woman by her husband or by relatives 

of her husband. Section 498-A was added with a view to punishing a husband and his relatives 

who harass or torture the wife to coerce her or her relatives to satisfy unlawful demands of dowry. 

The hyper-technical view would be counterproductive and would act against interests of women 

and against the object for which this provision was added. There is every likelihood that non-

exercise of inherent power to quash the proceedings to meet the ends of justice would prevent 

women from settling earlier. That is not the object of Chapter XX-A of the Penal Code. 

While exercising the power under Section 482 Cr.P.C. the Court must have due regard to the 

‘nature and gravity of the crime’ and ‘the societal impact’. 

 

                                                           
294 Nothing in this Code shall be deemed to limit or otherwise affect the inherent power of the Court to make such 

orders as may be necessary for the ends of justice or to prevent abuse of the process of the Court. 
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Decision- Supreme Court held, “The High Court in exercise of its inherent powers can quash 

criminal proceedings or FIR or complaint and Section 320 of the Code does not limit or affect the 

powers under Section 482 of the Code.” 

 

Nikhil Merchant v. CBI [(2008) 

 

Facts of the Case 

 

In Nikhil Merchant, a company, M/s Neemuch Emballage Ltd., Mumbai was granted financial 

assistance by Andhra Bank under various facilities. On account of default in repayment of loans, 

the Bank filed a suit for recovery of the amount payable by the borrower Company. The Bank also 

filed a complaint against the Company, its Managing Director and the officials of Andhra Bank 

for diverse offences, namely, Section 120-B read with Sections 420, 467, 468, 471 IPC read with 

Sections 5(2) and 5(1)(d) of the Prevention of Corruption Act, 1947 and Section 13(2) read with 

Section 13(1)(d) of the Prevention of Corruption Act, 1988. The suit for recovery filed by the Bank 

against the Company and the Managing Director of the Company was compromised. 

The said application was rejected by the Special Judge (CBI), Greater Bombay, which came to be 

challenged before the Bombay High Court. The contention before the High Court was that since 

the subject-matter of the dispute had been settled between the appellant and the Bank, it would be 

unreasonable to continue with the criminal proceedings. The High Court rejected the application 

for discharge from the criminal cases. It is from this order that the matter reached this Court by 

way of special leave. 

Ratio and Decision  

Supreme Court observed, “On an overall view of the facts as indicated hereinabove and keeping 

in mind the decision of this Court in B.S. Joshi case and the compromise arrived at between the 

Company and the Bank as also Clause 11 of the consent terms filed in the suit filed by the Bank, 

we are satisfied that this is a fit case where technicality should not be allowed to stand in the way 

in the quashing of the criminal proceedings, since, in our view, the continuance of the same after 

the compromise arrived at between the parties would be a futile exercise.” 
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DU LL.B. 2017 

‘Inherent power under section 482 of the Code of Criminal Procedure, 1973 of the High Court is 

of wide plentitude with no statutory limitations but it must be exercised with due caution to secure 

the ends of justice and to prevent the abuse of the process by any Court.’ Comment in the light of 

Gyan Singh vs. State of Punjab (2012) Case. 

 

Gian Singh v. State of Punjab (Sep. 24, 2012 S.C.) 

JJ. R.M. Lodha, Anil R. Dave, Sudhansu Jyoti Mukhopadhaya 

 

Facts of the Case  

 

Gian Singh has been convicted under Section 420 (Compoundable with permission of Court) and 

Section 120-B (Non-compoundable), IPC by the learned Magistrate. He filed an appeal 

challenging his conviction before the learned Sessions Judge. While his appeal was pending, he 

filed an application before the learned Sessions Judge for compounding the offence, which, 

according to the learned counsel, was directed to be taken up along with the main appeal. 

Thereafter, the petitioner filed a petition under Section 482 CrPC for quashing of the FIR on the 

ground of compounding the offence. That petition under Section 482 CrPC has been dismissed by 

the High Court by its impugned order. Hence, this petition has been filed in the Supreme Court. 

 

Division Bench to Full Bench 

 

When the special leave petition in Gian Singh v. State of Punjab (2010) 15 SCC 118] came up 

for hearing, a two-Judge Bench (Markandey Katju and Gyan Sudha Misra, JJ.) doubted the 

correctness of the decisions of this Court in B.S. Joshi v. State of Haryana (2003) Nikhil 

Merchant v. CBI [(2008) and  Manoj Sharma v. State [(2008) and referred the matter to a larger 

Bench. 

 

Doubt of Division Bench 

The court cannot amend the statute and must maintain judicial restraint in this connection. The 

courts should not try to take over the function of Parliament or the executive. It is the legislature 

alone which can amend Section 320 CrPC.  

Division Bench observed, “We are of the opinion that the above three decisions require to be 

reconsidered as, in our opinion, something which cannot be done directly cannot be done 

indirectly. In our, prima facie, opinion, non-compoundable offences cannot be permitted to be 

compounded by the court, whether directly or indirectly. Hence, the above three decisions do not 

appear to us to be correctly decided.” 

 

Full Bench 

Full Bench discussed all referred cases one by one and observed following important points – 

 

(1) Section 482- There are following leading cases related to section 482 which were discussed in 

this case - 
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(I) Simrikhia v. Dolley Mukherjee (1990 SC)  

(II) Madhu Limaye v. State of Maharashtra (1977 SC)  

 

(III) State of Haryana and Ors. V. Ch. Bhajan Lal and Ors. (Nov.21, 1990) 

(IV) Dharampal v. Ramshri (1993 SC)  

(V) State of Karnataka v. M. Devendrappa (2002 SC). 

 

Remarks- I have discussed all these cases in next question. So I am not repeating here.  

 

(2) Relation between Section 320 and Section 482 - B.S. Joshi, Nikhil Merchant, Manoj Sharma 

and Shiji do illustrate the principle that the High Court may quash criminal proceedings or FIR or 

complaint in exercise of its inherent power under Section 482 of the Code and Section 320 does 

not limit or affect the powers of the High Court under Section 482. 

There does exist the distinction between compounding of an offence under Section 320 and 

quashing of a criminal case by the High Court in exercise of inherent power under Section 482. 

The two powers are distinct and different although the ultimate consequence may be the same viz. 

acquittal of the accused or dismissal of indictment. 

 

(3) Colourable Legislation - Can it be said that by quashing criminal proceedings in B.S. Joshi, 

Nikhil Merchant, Manoj Sharma and Shiji this Court has compounded the non-compoundable 

offences indirectly? Supreme Court said, “No”. 

  

(4) Civil and Criminal Matters - B.S. Joshi and Nikhil Merchant dealt with different factual 

situation as the dispute involved had overtures of a civil dispute but the case under consideration 

in Ashok Sadarangani was more on the criminal intent than on a civil aspect. The decision in 

Ashok Sadarangani supports the view that the criminal matters involving overtures of a civil 

dispute stand on a different footing. 

 

 

Conclusion  

 

 

The position that emerges from the above discussion can be summarised thus: 

 

(1) Difference between Section 320 and Section 482 - The power of the High Court in quashing 

a criminal proceeding or FIR or complaint in exercise of its inherent jurisdiction is distinct and 

different from the power given to a criminal court for compounding the offences under Section 

320 of the Code.  

 

 (2) Quashing the criminal proceeding or complaint or FIR - In the case of Gyan Singh vs. 

State of Punjab (2012) Supreme Court observed, “The power of the High Court in quashing a 

criminal proceeding or FIR or complaint in exercise of its inherent jurisdiction is distinct and 

different from the power given to a criminal court for compounding the offences under Section 

320 of the Code. Inherent power is of wide plenitude with no statutory limitation but it has to be 

exercised in accord with the guideline engrafted in such power viz.: (i) to secure the ends of 

justice, or (ii) to prevent abuse of the process of any court. In what cases power to quash the 
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criminal proceeding or complaint or FIR may be exercised where the offender and the victim have 

settled their dispute would depend on the facts and circumstances of each case and no category 

can be prescribed.  

However, before exercise of such power, the High Court must have due regard to the nature and 

gravity of the crime. Heinous and serious offences of mental depravity or offences like murder, 

rape, dacoity, etc. cannot be fittingly quashed even though the victim or victim's family and the 

offender have settled the dispute. Such offences are not private in nature and have a serious 

impact on society. Similarly, any compromise between the victim and the offender in relation to 

the offences under special statutes like the Prevention of Corruption Act or the offences committed 

by public servants while working in that capacity, etc.; cannot provide for any basis for quashing 

criminal proceedings involving such offences.  

 

But the criminal cases having overwhelmingly and predominatingly civil flavour stand on a 

different footing for the purposes of quashing, particularly the offences arising from commercial, 

financial, mercantile, civil, partnership or such like transactions or the offences arising out of 

matrimony relating to dowry, etc. or the family disputes where the wrong is basically private or 

personal in nature and the parties have resolved their entire dispute. In this category of cases, the 

High Court may quash the criminal proceedings if in its view, because of the compromise between 

the offender and the victim, the possibility of conviction is remote and bleak and continuation of 

the criminal case would put the accused to great oppression and prejudice and extreme injustice 

would be caused to him by not quashing the criminal case despite full and complete settlement 

and compromise with the victim. In other words, the High Court must consider whether it would 

be unfair or contrary to the interest of justice to continue with the criminal proceeding or 

continuation of the criminal proceeding would tantamount to abuse of process of law despite 

settlement and compromise between the victim and the wrongdoer and whether to secure the ends 

of justice, it is appropriate that the criminal case is put to an end and if the answer to the above 

question(s) is in the affirmative, the High Court shall be well within its jurisdiction to quash the 

criminal proceeding. 

 (3)  It cannot be said that B.S. Joshi , Nikhil Merchant and Manoj Sharma were not correctly 

decided.  
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Narinder Singh & Ors. v. State of Punjab & Anr. (27 March, 2014 SC) 

 

Facts – Compromise for attempt to murder (Section 307 of IPC). 

In this case Supreme Court laid down guidelines for using section 482 in respect of Section 320 of 

Cr.P.C.. These guidelines are following –  

(I) Section 482 is not confined by Section 320- Power conferred under Section 482 of the Code 

is to be distinguished from the power which lies in the Court to compound the offences 

under Section 320 of the Code. No doubt, under Section 482 of the Code, the High Court has 

inherent power to quash the criminal proceedings even in those cases which are not compoundable, 

where the parties have settled the matter between themselves. However, this power is to be 

exercised sparingly and with caution. 

(II) Guiding Factors - When the parties have reached the settlement and on that basis petition for 

quashing the criminal proceedings is filed, the guiding factor in such cases would be to secure: 

(i) ends of justice, or 

(ii) to prevent abuse of the process of any Court. 

While exercising the power the High Court is to form an opinion on either of the aforesaid two 

objectives. 

(III) Application and non-application of Section 482 - Such a power is not be exercised in those 

prosecutions which involve heinous and serious offences of mental depravity or offences like 

murder, rape, dacoity, etc. Such offences are not private in nature and have a serious impact on 

society. Similarly, for offences alleged to have been committed under special statute like the 

Prevention of Corruption Act  or the offences committed by Public Servants while working in that 

capacity are not to be quashed merely on the basis of compromise between the victim and the 

offender. 

(IV) Offences of Civil Character-  On the other, those criminal cases having overwhelmingly 

and pre-dominantly civil character, particularly those arising out of commercial transactions or 

arising out of matrimonial relationship or family disputes should be quashed when the parties have 

resolved their entire disputes among themselves. 

(V) Possibility of Conviction - While exercising its powers, the High Court is to examine as to 

whether the possibility of conviction is remote and bleak and continuation of criminal cases would 

put the accused to great oppression and prejudice and extreme injustice would be caused to him 

by not quashing the criminal cases. 

(VI) Section 307 IPC- Offences under Section 307 IPC would fall in the category of heinous and 

serious offences and therefore is to be generally treated as crime against the society and not against 

the individual alone. However, the High Court would not rest its decision merely because there is 

a mention of Section 307 IPC in the FIR or the charge is framed under this provision. It would be 

open to the High Court to examine as to whether incorporation of Section 307 IPC is there for the 

sake of it or the prosecution has collected sufficient evidence, which if proved, would lead to 

proving the charge under Section 307 IPC. For this purpose, it would be open to the High Court to 

go by the nature of injury sustained, whether such injury is inflicted on the vital/delegate parts of 

the body, nature of weapons used etc. Medical report in respect of injuries suffered by the victim 

can generally be the guiding factor. On the basis of this prima facie analysis, the High Court can 
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examine as to whether there is a strong possibility of conviction or the chances of conviction 

are remote and bleak. In the former case it can refuse to accept the settlement and quash the 

criminal proceedings whereas in the later case it would be permissible for the High Court to accept 

the plea compounding the offence based on complete settlement between the parties. At this stage, 

the Court can also be swayed by the fact that the settlement between the parties is going to result 

in harmony between them which may improve their future relationship. 

(VII) Timings of settlement play a crucial role - While deciding whether to exercise its power 

under Section 482 of the Code or not, timings of settlement play a crucial role. Those cases where 

the settlement is arrived at immediately after the alleged commission of offence and the matter is 

still under investigation, the High Court may be liberal in accepting the settlement to quash the 

criminal proceedings/investigation. It is because of the reason that at this stage the investigation is 

still on and even the charge sheet has not been filed. Likewise, those cases where the charge is 

framed but the evidence is yet to start or the evidence is still at infancy stage, the High Court can 

show benevolence in exercising its powers favourably, but after prima facie assessment of the 

circumstances/material mentioned above. On the other hand, where the prosecution evidence is 

almost complete or after the conclusion of the evidence the matter is at the stage of argument, 

normally the High Court should refrain from exercising its power under Section 482 of the Code, 

as in such cases the trial court would be in a position to decide the case finally on merits and to 

come a conclusion as to whether the offence under Section 307 IPC is committed or not. Similarly, 

in those cases where the conviction is already recorded by the trial court and the matter is at the 

appellate stage before the High Court, mere compromise between the parties would not be a ground 

to accept the same resulting in acquittal of the offender who has already been convicted by the trial 

court. Here charge is proved under Section 307 IPC and conviction is already recorded of a heinous 

crime and, therefore, there is no question of sparing a convict found guilty of such a crime. 

 

 

 

State of M.P. v. Deepak (September 10, 2014) 

 

In this case compromise of an offence relating attempt to murder (Section 307) was involved. Both 

parties compromised and   filed petition in High Court under 482. High Court became ready to 

quash criminal Proceeding. High Court observed “The fact that the complainant had also 

submitted that he did not wish to prosecute the accused persons as he had settled all the disputes 

amicably with them. For quashing the proceedings, the High Court has referred to the judgment of 

this Court in Shiji v. Radhika (2011). 

Against the Judgment of High Court, State of Madhya Pradesh filed SLP in Supreme Court. 

 

Decision of Supreme Court 

Supreme Court observed, “After examining the facts of this case and the medical record, we are 

of the opinion that it was not a case where the High Court should have quashed the proceedings in 

exercise of its discretion under Section 482 of the Code.” 

Decision of High Court was quashed. Supreme Court directed the Magistrate concerned to proceed 

with the trial of the case.  

Supreme Court took the help of ratio of Narinder Singh v. State of Punjab (27 March, 2014 SC) 

to decide this case. 
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Supreme Court observed, “The offence under Section 307 is not treated as a private dispute 

between the parties inter se but is held to be a crime against the society 

When we apply the ratio/principle laid down in Narinder Singh case (2014) to the facts of the 

present case, we find that the injuries inflicted on the complainant were very serious in nature. 

The accused was armed with sword and had inflicted blows on the forehead, ear, back side of the 

head as well as on the left arm of the complainant. The complainant was attacked five times with 

the sword by the accused person out of which two blows were struck on his head. But for the 

timely arrival of the brother of the complainant and another lady named Preeti, who rescued the 

complainant, the attacks could have continued. In a case like this, the High Court should not have 

accepted the petition of the accused under Section 482 of the Code.” 

 

 

DU LL.B. Question Paper -7932 

 

Discuss the inherent powers of the High Court in relation to quashing of FIR and revision of 

judgment. 

 

Answer 

There are following leading cases to discuss these points – 

 

(I) Simrikhia v. Dolley Mukherjee (1990 SC) - The principle propounded in Simrikhia that the 

inherent jurisdiction of the High Court cannot be invoked to override express bar provided in law. 

 (II) Madhu Limaye v. State of Maharashtra (1977 SC) -  A three-Judge Bench of Supreme Court 

in Madhu Limaye Case  dealt with the invocation of inherent power under Section 482 for quashing 

the interlocutory order even though revision under Section 397(2) of the Code was prohibited. The 

Court noticed the principles in relation to the exercise of the inherent power of the High Court as 

under:  

(a) that the power is not to be resorted to if there is a specific provision in the Code for the redress 

of the grievance of the aggrieved party;  

(b) that it should be exercised very sparingly to prevent abuse of process of any court or otherwise 

to secure the ends of justice;  

(c) that it should not be exercised as against the express bar of law engrafted in any other provision 

of the Code. 

 

(III) State of Haryana and Ors. v. Ch. Bhajan Lal and Ors. (Nov.21, 1990) 

 

In the exercise of the extra-ordinary power under Article 226 or the inherent powers under Section 

482 of the Code of Criminal Procedure, the following categories of cases are given by way of 

illustration wherein such power could be exercised either to prevent abuse of the process of any 

Court or otherwise to secure the ends of justice, though it may not be possible to lay down any 

precise, clearly defined and sufficiently channelised and inflexible myriad kinds of cases wherein 

such power should be exercised:  

(a) where the allegations made in the First Information Report or the complaint, even if they are 

taken at their face value and accepted in their entirety do not prima facie constitute any offence or 

make out a case against the accused;  
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(b) where the allegations in the First Information Report and other materials, if any, accompanying 

the F.I.R. do not disclose a cognizable offence, justifying an investigation by police officers under 

Section 156(1) of the Code except under an order of a Magistrate within the purview of Section 

155(2) of the Code;  

(c) where the uncontroverted allegations made in the FIR or ’complaint and the evidence collected 

in support of the same do not disclose 265 the commission of any offence and make out a case 

against the accused;  

(d) where the allegations in the FIR do not constitute a cognizable offence but constitute only a 

non-cognizable offence, no investigation is permitted by a police officer without an order of a 

Magistrate as contemplated under Section 155(2) of the Code;  

(e) where the allegations made in the FIR or complaint are so absurd and inherently improbable 

on the basis of which no prudent person can ever reach a just conclusion that there is sufficient 

ground for proceeding against the accused;  

(f) where there is an express legal bar engrafted in any of the provisions of the Code or the 

concerned Act (under which a criminal proceeding is instituted) to the institution and continuance 

of the proceedings and/or where there is a specific provision in the Code or the concerned Act, 

providing efficacious redress for the grievance of the aggrieved party;  

(g) where a criminal proceeding is manifestly attended with mala fide and/or where the proceeding 

is maliciously instituted with an ulterior motive for wreaking vengeance on the accused and with 

a view to spite him due to private and personal grudge.  

(IV) Dharampal  v. Ramshri (1993 SC) - In Dharampal the Court observed that the inherent 

powers under Section 482 of the Code cannot be utilised for exercising powers which are expressly 

barred by the Code. 

(V) State of Karnataka v. M. Devendrappa (2002 SC)- It envisages three circumstances under 

which the inherent jurisdiction may be exercised, namely, (i) to give effect to an order under the 

Code, (ii) to prevent abuse of the process of court, and (iii) to otherwise secure the ends of justice. 

It is neither possible nor desirable to lay down any inflexible rule which would govern the exercise 

of inherent jurisdiction. No legislative enactment dealing with procedure can provide for all cases 

that may possibly arise. 

 

All courts, whether civil or criminal possess, in the absence of any express provision, as inherent 

in their constitution, all such powers as are necessary to do the right and to undo a wrong in course 

of administration of justice on the principle quando lex aliquid alicui concedit, concedere videtur 

et id sine quo res ipsae esse non potest (when the law gives a person anything it gives him that 

without which it cannot exist). 

 

(VI) Gyan Singh v. State of Punjab (2012) 

 

In the case of Gyan Singh v. State of Punjab (2012) Supreme Court observed, “The power of the 

High Court in quashing a criminal proceeding or FIR or complaint in exercise of its inherent 

jurisdiction is distinct and different from the power given to a criminal court for compounding the 

offences under Section 320 of the Code. Inherent power is of wide plenitude with no statutory 

limitation but it has to be exercised in accord with the guideline engrafted in such power viz.: 

(i) to secure the ends of justice, or (ii) to prevent abuse of the process of any court. In what cases 

power to quash the criminal proceeding or complaint or FIR may be exercised where the offender 
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and the victim have settled their dispute would depend on the facts and circumstances of each case 

and no category can be prescribed.  

However, before exercise of such power, the High Court must have due regard to the nature and 

gravity of the crime. Heinous and serious offences of mental depravity or offences like murder, 

rape, dacoity, etc. cannot be fittingly quashed even though the victim or victim's family and the 

offender have settled the dispute. Such offences are not private in nature and have a serious 

impact on society. Similarly, any compromise between the victim and the offender in relation to 

the offences under special statutes like the Prevention of Corruption Act or the offences committed 

by public servants while working in that capacity, etc.; cannot provide for any basis for quashing 

criminal proceedings involving such offences.  

 

But the criminal cases having overwhelmingly and predominatingly civil flavour stand on a 

different footing for the purposes of quashing, particularly the offences arising from commercial, 

financial, mercantile, civil, partnership or such like transactions or the offences arising out of 

matrimony relating to dowry, etc. or the family disputes where the wrong is basically private or 

personal in nature and the parties have resolved their entire dispute. In this category of cases, the 

High Court may quash the criminal proceedings if in its view, because of the compromise between 

the offender and the victim, the possibility of conviction is remote and bleak and continuation of 

the criminal case would put the accused to great oppression and prejudice and extreme injustice 

would be caused to him by not quashing the criminal case despite full and complete settlement 

and compromise with the victim. In other words, the High Court must consider whether it would 

be unfair or contrary to the interest of justice to continue with the criminal proceeding or 

continuation of the criminal proceeding would tantamount to abuse of process of law despite 

settlement and compromise between the victim and the wrongdoer and whether to secure the ends 

of justice, it is appropriate that the criminal case is put to an end and if the answer to the above 

question(s) is in the affirmative, the High Court shall be well within its jurisdiction to quash the 

criminal proceeding. 

(VII) Narinder Singh & Ors. v. State of Punjab & Anr. (2014 SC) - Timings of settlement of 

compromise play a crucial role for application of section 482. 

(VIII) State of M.P. v. Deepak (September 10, 2014) - In this case Supreme Court accepted the 

ratio of Narinder Singh & Ors. vs. State of Punjab & Anr case and set aside the judgment of High 

Court  which had allowed for compromise of an offence under section 482. Grave  infliction of 

injuries was the basis of decision of Supreme Court. 
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Chapter XXIX Appeal (Sections 372-394) 

  

Section 372 -No appeal shall lie from any judgment or order of a Criminal Court except 

 as provided for by this Code or 

 by any other law for the time being in force: 

 
295Provided that the victim shall have a right to prefer an appeal against any order passed by the 

Court  

 acquitting the accused or  

 convicting for a lesser offence or  

 imposing inadequate compensation,  

and such appeal shall lie to the Court to which an appeal ordinarily lies against the order of 

conviction of such Court. 

Section 373- Appeal from orders requiring security or refusal to accept or rejecting surety 

for keeping peace or good behaviour - Any person,— 

(i) who has been ordered under section 117 to give security for keeping the peace or for good 

behaviour, or 

(ii) who is aggrieved by any order refusing to accept or rejecting a surety under section 121, 

 may appeal against such order to the Court of Session. 

 

S.No. Aggrieved from section 117 &Section 121, Cr.P.C Appeal 

1 Any person ordered under section 117 to give security for keeping 

the peace or for good behaviour 

Court of Session 

2 Any person who is aggrieved by any order refusing to accept or 

rejecting a surety under section 121 

Court of Session 

 

Section 374 & Section 378 

 

Section 374 Appeals from convictions 

Section 378 Appeals in case of acquittal 

 

Sections 374,296 375 & 376  

                                                           
295 It was inserted in 2009. It is landmark change in the history of victimology. Earlier if accused has been acquitted 

by lower court and has political nexus, State was not ready to go into appeal against such accused and victim was 

helpless. Now if State is not interest to go appeal against such accused victim can go in appeal. 
296 Section 374 Appeals from convictions.- (1) Any person convicted on a trial held by a High Court in its 

extraordinary original criminal jurisdiction may appeal to the Supreme Court. 

(2) Any person convicted on a trial held by a Sessions Judge or an Additional Sessions Judge or on a trial held by 

any other court in which a sentence of imprisonment for more than seven years has been passed against him or 

against any other person convicted at the same trial], may appeal to the High Court. 

(3) Save as otherwise provided in sub-section (2), any person,- 

(a) convicted on a trial held by a Metropolitan Magistrate or Assistant Sessions Judge or Magistrate of the first 

class, or of the second class, or 

(b) sentenced under section 325, or 
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Section 374 contents rule and provides forum for appeal. Rule is that in case of conviction person 

can file appeal in prescribed forum. But there are two sections  namely, section 375 ( No appeal 

when accused pleads guilty) & 376 (No appeal in petty cases) content  exceptions.   

 

Section 374 Appeals from convictions 

S. No. Conviction from Court  Forum for Appeal 

1 High Court Supreme Court  

2 Sessions Judge High Court 

3 Additional Sessions Judge High Court 

4 Assistant Session Judge 

(Sentence of imprisonment for more than seven years) 
High Court 

5 Assistant Session Judge 

(Sentence of imprisonment for seven  or less than seven years) 
Court of Session 

6 Metropolitan Magistrate Court of Session 

7 Magistrate of the first class Court of Session 

8 Magistrate of the second class Court of Session 

9 sentenced under section 325, Court of Session. 

10 An order or  sentence has been passed under section 360 Court of Session. 

  

Time bound disposal of appeal in 

rape case   

In rape cases appeal shall be disposed of within a period 

of six months from the date of filing of such appeal. 

 

Section 375- No appeal in certain cases when accused pleads guilty - Notwithstanding anything 

contained in section 374, where an accused person has pleaded guilty and has been convicted on 

such plea, there shall be no appeal, 

(a) if the conviction is by a High Court; or 

(b) if the conviction is by a Court of Session, Metropolitan Magistrate or Magistrate of the first or 

second class, except as to the extent or legality of the sentence. 

 

No appeal when accused plead guilty and  

 

Convicted by 

 

 

High Court 

      Rule no appeal              Exception 

Extent or legality of  

 

Court of Session Metropolitan Magistrate  Magistrate of the First or Second Class     Sentence 

 

                                                           
(c) in respect of whom an order has been made or a sentence has been passed under section 360 by any Magistrate, 

may appeal to the Court of Session. 

(4) When an appeal has been filed against a sentence passed under section 376, section 376A, section 376AB, section 

376B, section 376C, section 376D, section 376DA, section 376DB or section 376E of the Indian Penal Code, (45 of 

1860) the appeal shall be disposed of within a period of six months from the date of filing of such appeal. 
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Section 376- No appeal in petty cases – 

Notwithstanding anything contained in section 374, there shall be no appeal by a convicted person 

in any of the following cases, namely:— 

(a) where a High Court passes only a sentence of imprisonment for a term not exceeding six 

months or of fine not exceeding one thousand rupees, or of both such imprisonment and fine; 

(b) where a Court of Session or a Metropolitan Magistrate passes only a sentence of 

imprisonment for a term not exceeding three months or of fine not exceeding two hundred rupees, 

or of both such imprisonment and fine; 

(c) where a Magistrate of the first class passes only a sentence of fine not exceeding one hundred 

rupees; or 

(d) where, in a case tried summarily, a Magistrate empowered to act under section 260 passes only 

a sentence of fine not exceeding two hundred rupees: 

 

Provided that an appeal may be brought against such sentence if any other punishment is combined 

with it, but such sentence shall not be appealable merely on the ground— 

(i) that the person convicted is ordered to furnish security to keep the peace; or 

(ii) that a direction for imprisonment in default of payment of fine is included in the sentence; or 

(iii) that more than one sentence of fine is passed in the case, if the total amount of fine imposed 

does not exceed the amount hereinbefore specified in respect of the case. 

 

No appeal by convicted person in petty cases 

 

Forum convicted or imposed fine Petty Cases 

 High Court  not exceeding six months imprisonment or 

 of fine not exceeding one thousand rupees, or 

  of both such imprisonment and fine 

 Court of Session or  

 Metropolitan Magistrate 

 not exceeding three months imprisonment or  

 of fine not exceeding two hundred rupees, or  

 of both such imprisonment and fine 

 Magistrate of the First class  only a sentence of fine not exceeding one hundred rs. 

 Summary Trial  only a sentence of fine not exceeding two hundred rs. 

 

377. Appeal by the State Government against sentence.—(1) Save as otherwise provided in 

sub-section (2), the State Government may, in any case of conviction on a trial held by any Court 

other than a High Court, direct the Public Prosecutor to present an appeal against the sentence on 

the ground of its inadequacy - 

 

 to the Court of Session, if the sentence is passed by the Magistrate; and 

 (b) to the High Court, if the sentence is passed by any other Court. 

(2) If such conviction is in a case in which the offence has been investigated by the Delhi Special 

Police Establishment, constituted under the Delhi Special Police Establishment Act, 1946 (25 of 

1946), or by any other agency empowered to make investigation into an offence under any Central 

Act other than this Code, the Central Government may also direct the Public Prosecutor to present 

an appeal against the sentence on the ground of its inadequacy - 
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 (a) to the Court of Session, if the sentence is passed by the Magistrate; and 

 (b) to the High Court, if the sentence is passed by any other Court. 

Comment- 

Section 377 provides special circumstances authorise State Government to override section 377. 

For example according to section 374, if the Assistant Session Judge had convicted for less than 7 

year imprisonment appeal is filed to Court of Session. But here section 377 authorise State to give 

direction to Public Prosecutor to file appeal to the High Court. It also authorise Central 

Government to override section 374 in certain cases. 

 

 

 

 

Section 378. Appeal in case of acquittal.—(1) Save as otherwise provided in sub-section (2), and 

subject to the provisions of sub-sections (3) and (5),— 

(a) the District Magistrate may, in any case, direct the Public Prosecutor to present an appeal to 

the Court of Session from an order of acquittal passed by a Magistrate in respect of a cognizable 

and non-bailable offence; 

(b) the State Government may, in any case, direct the Public Prosecutor to present an appeal to 

the High Court from an original or appellate order of acquittal passed by any Court other than a 

High Court not being an order under clause (a)] or an order of acquittal passed by the Court of 

Session in revision. 

 

Authority to direct Direction to.. Forum for Appeal Acquittal from.. 

District Magistrate Public Prosecutor Court of Session Acquittal passed by a 

Magistrate in respect of a 

cognizable and non-

bailable offence. 

State Government Public Prosecutor High Court Other than above matter 

 

Section 394 - Abatement of appeals 
(1) Death of the accused -  Every other appeal under section 377 or section 378 shall finally abate 

on the death of the accused. 

(2) Death of the appellant-  Every other appeal under this Chapter (except an appeal from a 

sentence of fine) shall finally abate on the death of the appellant: 

 

Provided that where the appeal is against a conviction and sentence of death or of imprisonment, 

and the appellant dies during the pendency of the appeal, any of his near relatives may, within 

thirty days of the death of the appellant, apply to the Appellate Court for leave to continue the 

appeal; and if leave is granted, the appeal shall not abate. 

Explanation - In this section, “near relative” means a parent, spouse, lineal descendant, brother or 

sister. 
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JPSC (J) (Mains) 2019 

Question 3(b) -Critically examine major changes introduced by Criminal Law Amendment, 2013 

in Cr.P.C. especially regard to crime related to women.  

Answer-  

Special Features of Criminal Law Amendment 2013-  

 

 Code of Criminal Procedure  

Ground Amended/Substituted/inserted Remarks 

Trial by woman judge Section 26 Provided 

Amended 

Some more offences related to rape 

were inserted for trial by woman 

judge 

Recording of FIR Section 154 Provided & 

Provided further that..were 

inserted. 

Offences related to Sections 354, 

354A, 354B, 354C, 354D and rape 

shall be recorded by woman police 

officer. 

Not related to woman 

(No attendance in 

police station) 

Section 160(1) Proviso 

Amended 

Below 15yrs & Above 65 Yrs, 

Woman, Mentally or physically 

disabled.  

Recording of statement Section 164(5A) was inserted Recording of statement as soon as 

information comes  related to 

offences Sections 354, 354A, 

354B, 354C,354D and rape. 

Sanction for trial 

against public officers 

Section 197 Explanation 

Ins. 

Sanction for trial against public 

officers is necessary in case 

offences related to  Sections 166A, 

166B, 354, 354A, 354B, 

354C,354D, 370 and rape. 

Marital Rape Section 198B 

Ins. 

Court will take cognizance for 

offences under section 376B – 

(1) There must be prima facie case 

& 

(2) Complaint on wife. 

Recording of statement 

in Court of rape victim  

Section 273 Provided  

Ins. 

Woman should not be confronted 

with accused during cross-

examination 

Trial within two 

months  

(Speedy Trial) 

Section 309 

Substituted 

When the inquiry or trial relates to 

an offence under Section 376A, 

Section 376B, Section C and 376 D 

the inquiry or trial shall, as for as 

possible, be completed within the 

period of two months from the 

date of filling of the charge sheet. 
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Earlier it was from the date of 

commencement of the examination 

of witnesses. 

Court to be open Section 327 

Amended 

Section 376E were inserted. 

Compensation in 

addition to fine 

&Treatment of victim 

Sections 357 B & 357C 

Ins. 

Treatment of victim of acid attack 

and rape 

Classification of some 

newly offences  

Schedule 1 

Amended 

Section 166A, Section 166B, 

Section 326A, Section 326A, 

Section 354, Section 354A, 

Section 354B, Section 354C, 

Section 354D, Section 370 & rape 

law 

   

 Indian Evidence Act  

 Section 53 

Ins. 

Character 

 Section 114A 

Substituted 

Presumption in rape 

 Section 119 

Substituted 

Witness unable to speak 

 Section 146 

Substituted 

Questions lawful in cross 

examination 

 Indian Penal Code   
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SPECIAL FEATURES OF THE CRIMINAL LAW (AMENDMENT) Act, 2018.  

        Krishna Murari Yadav297 

By this Act, changes have been done in IPC, 1860, Indian Evidence Act, 1872, Code of Criminal 

Procedure, 1973 and Protection of Children from Sexual Offences Act, 2012. Rape has been 

classified into  four categories- (1) Rape with girl below the age of  twelve years (2) Rape with girl 

below the age of sixteen years (3) Rape with girl below the age of eighteen  years (4) Rape above 

the age of eighteen years. 

Provisions  Before Criminal Law (Amendment) 

Act, 2018. 

After Criminal Law (Amendment) Act, 

2018. 

 INDIAN PENAL CODE,1860 INDIAN PENAL CODE,1860 

Section 166A (c) 
Public servant 

disobeying 

direction under 

law. 

376B,376C, 376D, and 376E 

Substituted by  

376AB, 376B, 376C, 376D, and 376DA, 

376DB. 

Section 228A 

Disclosure of 

identity 

376A,376B,376C, 376D, Section 376 A, Section 376AB, 

376B,376C, 376D, and 376DA, 376DB. 

Section 376(1) 

Punishment for 

rape 

…not be less than seven years but 

which may extend to imprisonment 

for life… 

…not be less than ten years but which 

may extend to imprisonment for life.. 

Section 376(2)(i) 

 

Rape on a woman when she is under 

sixteen years of age 

Deleted 

Section 376 (3)  Section 376 (3) was absent. 

(It had been provided under Section 

376(2) (i) for which punishment 

was…….  

not be less than ten years but which 

may extend to imprisonment for life.. 

Newly inserted.  

Rape on a woman when she is under 

sixteen years of age – Not less than 

twenty years –which may be 

imprisonment for life. 

Section 376 A Section 376 A Section 376 A (No change) 

Section 376 AB 

Rape with girl 

below the age of 

12 Years 

Absent  Inserted. Punishment-  

Not less than twenty Years – up to LI 

and fine or Death sentence 

Section 376DA 

Punishment for 

gang rape on a 

women under 

sixteen years of 

age  

 Life Imprisonment  
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Section 376DB 

Punishment for 

gang rape on a 

women under 

twelve  years of 

age 

 LI and Fine or Death Sentence 

Omitted  Substituted Inserted 

Section 376(2)(I) Section 166A,Section 228 A, Section 

376(1) 

Section 376(3), Section 376AB, Section 

376DA, Section 376DB 

 INDIAN EVIDENCE ACT, 1872  

Provision  Before Criminal Law (Amendment) 

Act, 2018. 

After Criminal Law (Amendment) Act, 

2018. 

Section 53A 

Substituted  

Section 376A, Section 376B, 

 Section C and 376 D 

Section 376A, Section AB, Section 

376B, 

 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB. 

Section 146 

Substituted 

Section 376A, Section 376B, 

 Section C and 376 D 

Section 376A, Section AB, Section 

376B, 

 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB. 

 CODE OF CRIMINAL 

PROCEDURE, 1973 

 

Provision  Before Criminal Law (Amendment) 

Act, 2018. 
After Criminal Law (Amendment) Act, 

2018. 

Section 26 

Substituted 

Section 376A, Section 376B, 

 Section C and 376 D 

Section 376A, Section AB, Section 

376B, 

 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB. 

Section 154 
Substituted 

Section 376A, Section 376B, 

 Section C and 376 D 

Section 376A, Section AB, Section 

376B, 

 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB. 

Section 161 
Substituted 

Section 376A, Section 376B, 

 Section C and 376 D 

Section 376A, Section AB, Section 

376B, 

 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB. 

Section 164 (5A) 
Substituted 

Section 376A, Section 376B, 

 Section C and 376 D 

Section 376A, Section AB, Section 

376B, 

 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB. 

Section 173(1A) 
Substituted 

 

Investigation in relation to rape of 

child may be completed within three 

months 

Investigation in relation to rape of child 

shall be completed within two months 

Section 197 

Substituted 

Section 376A, Section 376B, 

 Section C and 376 D 

Section 376A, Section AB, Section 

376B, 
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 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB. 

Section 309 

Substituted 

Section 376A, Section 376B, 

 Section C and 376 D 

Section 376A, Section AB, Section 

376B, 

 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB. 

Section 309 

Substituted 

When the inquiry or trial relates to an 

offence under Section 376A, Section 

376B, Section C and 376 D the 

inquiry or trial shall, AS FOR AS 

POSSIBLE, be completed within the 

period of two months from the date of 

filling of the charge sheet. 

When the inquiry or trial relates to an 

offence under Section 376A, Section 

AB, Section 376B, Section C and 376 D, 

Section 376D and Section 376DA and 

Section 376 DB of IPC, the inquiry or 

trial shall be completed within the 

period of two months from the date of 

filling of the charge sheet. 

Section 327(2) 

 

Substituted 

Section 376A, Section 376B, 

 Section C and 376 D 

Section 376A, Section AB, Section 

376B, 

 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB. 

Section 357 B- 
Substituted 

Section 326A and Section 376D  Section 326A and Section 376AB, 

Section D, Section DA and Section DB. 

Section 357 C- 
Substituted 

Section 376A, Section 376B, 

 Section C and 376 D 

Section 376A, Section AB, Section 

376B, 

 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB. 

Section 377 

(3)Appeal 

Inserted 

There was no limitation period 

disposal of appeal 
Section 377 (3)-  When appeal has been 

filed against a sentence passed under 

Section 376A, Section AB, Section 

376B, 

 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB of 

IPC , the Appeal  shall  be disposed of 

within a period of six months from the 

date of filing of such appeal 

DEFECTIVE 

Act, 

REASON - Section 377 (3) has been 

inserted without either substituting 

clause (3) or renumbering clause (3) 

as clause (4). 

 

It is a silly mistake and human error. 

Section 438 (4) 

Inserted. 

Absent No anticipatory bail when offence is 

related to Section 376(3), Section 

376AB Section 376DA and Section 376 

DB. 

Section 439 (1) 

Second Proviso 

Inserted 

Absent High Court or Court of Session shall 

before, before granting a bail to a person 

who is accused of an offence under 

Section 376(3), Section 376AB Section 
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376DA and Section 376 DB give notice 

to the application for bail to the Public 

Prosecutor within a period of fifteen 

days from the date of receipt of the 

notice of such application.  

Schedule   Section 376 AB, Section DA, Section 

DB,-, Cognizable, Non-Bailable , Court 

of Session  

 Protection of Children From Sexual 

Offences Act,  2012 

 

Section 42 

Substituted  

Section 376A, Section C, Section D Section 376A, Section 376AB, Section 

376B, Section 376C, Section 376D, 

Section 376DA and Section 376 DB. 

 

There are following special features of this ‘Act’- 

(1) AMENDMENTS IN FOUR STATUTES- By this Act, changes have been done in IPC, 1860, 

Indian Evidence Act, 1872, Code of Criminal Procedure, 1973 and Protection of Children From 

Sexual Offences Act,  2012. 

(2) CLASSIFICATION OF RAPE VICTIMS ON THE BASIS OF AGE- Rape has been 

classified into  four categories- (1) Rape with girl below the age of  twelve years – Section 376AB 

and Section 376 DB.(2) Rape with girl below the age of sixteen years  Section 376DA (3) Rape 

with girl below the age of eighteen  years Section 376(1) (4) Rape above the age of eighteen 

years. 

(3)ENHANCEMENT OF PUNISHMENT- (i) Minimum Punishment- (a) According to section 

376(1), minimum punishment in rape cases is 10 years. Earlier minimum punishment was seven 

years. 

(b)Minimum Punishment  for Rape with women below the age of 16Years- According to section 

376(3), rigorous punishment for a term which shall not be less than twenty years. 

(c )Minimum Punishment  for Rape with women below the age of 12 Years- According to section 

376AB, rigorous punishment for a term which shall not be less than twenty years and which may 

extent to LI or death sentence. 

 (ii) Life Imprisonment- According to Section 376DA Punishment for gang rape on a women 

under sixteen years of age is imprisonment for life which shall mean imprisonment for the 

remainder of that person’s natural life, and with fine. 

(iii) Death Sentence - (Section 376 AB Section 376DB)- Two more categories of offences related 

to rape  have been inserted when death sentence may be awarded. After this Act, there are four 

categories of offences related to rape when death sentence may be awarded. 

DEATH SENTENCE IN RAPE CASES 

S.N. Act, / Provisions Punishment  

 THE CRIMINAL LAW (AMENDMENT) Act,, 2013  

2013   

1 Section 376A- Punishment for causing death or resulting in  persistent 

vegetative state of victim 

Death Sentence  

2 Section 376E- Punishment for repeat offenders. Death Sentence 

 THE CRIMINAL LAW (AMENDMENT) Act,, 2018.  

2018   
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3 Section 376AB- Rape with women below the age of 12 Years Death Sentence 

4 Section 376DB-  “Gang Rape” with women below the age of 12 Years Death Sentence 

 

RAPE OF WOMEN AND PUNISHMENT 

S.N. Age of Woman Punishment  Sections 

1 Under 12 Years   

2018 Rape of Woman under 12 Years Minimum 20Years in Jail or LI 

or Death Sentence  
Section 376AB 

2018 Gang Rape of Woman under 12 Years LI and Fine or death Sentence Section 376DB 

    

2 Under 16 Years   

2018 Rape of Woman under 16 Years Minimum punishment 20 

years (Earlier it was 10Years) 

which may extend to LI and 

fine. 

Section 376(3) 

2018 Gang Rape of Woman under 16 Years LI and Fine Section 376DA 

    

3 Under 18 Years   

2018 Rape of Woman under 18 Years Minimum punishment 10 

years (Earlier it was 7 Years) 

which may extend to LI and 

fine. 

Section 376(1) 

2013 Gang Rape of Woman under 18 Years Not less than 20 years which 

may extend to LI and fine. 

Section 376D 

4 Under or above 18 Years Rape whether 

rape has been committed with or 

without consent  

  

2013 Rape of Woman under 18 Years Minimum punishment 10 

years (Earlier it was 7 Years) 

which may extend to LI and 

fine. 

Section 376(1) 

2013 Gang Rape of Woman under 18 Years Not less than 20 years which 

may extend to LI and fine. 

Section 376D 

 

 

(4) INVESTIGATION- Investigation in relation to rape of child shall be completed within two 

months. Earlier period was three months. Earlier it was not mandatory to complete investigation 

within three months. Now it is mandatory to complete investigation within two months. 

(5) TRIAL- When the inquiry or trial relates to an offence under Section 376A, Section AB, 

Section 376B, Section C and 376 D, Section 376D and Section 376DA and Section 376 DB of 

IPC, the inquiry or trial shall be completed within the period of two months from the date of filling 

of the charge sheet. Earlier it was discretionary power of court to complete trial as for as possible 

within two months. Now it is mandatory to complete trial within two months. 

(6) LIMITATION PERIOD FOR DECISION OF APPEAL-Section 377 (3)-  When appeal has 

been filed against a sentence passed under Section 376A, Section AB, Section 376B, Section C 
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and 376 D, Section 376D and Section 376DA and Section 376 DB of IPC , the Appeal  shall  be 

disposed of within a period of six months from the date of filing of such appeal. 

                                  

  

  LIMITATION PERIOD 

 

  The Criminal Law (Amendment) 

Act, 2009 

The Criminal Law (Amendment) Act, 

2018 

 Limitation 

Period for 

Investigation 

Three months - Investigation in 

relation to rape of child may be 

completed within three months. 

It was discretionary power. 

Section 173(1A). 2013 Amendment 

is not related to this. 

Two Months -Investigation in relation to 

rape of child shall be completed within 

two months. Now it is mandatory to 

complete investigation within two 

months. Section 173(1A). 

  Three months  Two Months 

  Discretion  Mandatory 

  The Criminal Law (Amendment) 

Act, 2013 

The Criminal Law (Amendment) Act, 

2018 

 Limitation 

Period for Trial 

Section 376A, Section 376B, 

 Section C and 376 D 

Section 376A, Section AB, Section 

376B, 

 Section C and 376 D, Section 376D and 

Section 376DA and Section 376 DB. 

  When the inquiry or trial relates to 

an offence under Section 376A, 

Section 376B, Section C and 376 D 

the inquiry or trial shall, AS FOR 

AS POSSIBLE, be completed 

within the period of two months 

from the date of filling of the charge 

sheet. 

When the inquiry or trial relates to an 

offence under Section 376A, Section AB, 

Section 376B, Section C and 376 D, 

Section 376D and Section 376DA and 

Section 376 DB of IPC, the inquiry or 

trial shall be completed within the period 

of two months from the date of filling of 

the charge sheet. 

  Two Months Two Months 

  As for as possible… It was 

discretionary power of Court. 

, the inquiry or trial shall be completed.. 

Now it is mandatory. 

 Limitation 

Period for 

disposal of 

Appeal 

On this point law was silent. Section 377 (3)-  When appeal has been 

filed against a sentence passed under 

Section 376A, Section AB, Section 

376B, Section C and 376 D, Section 

376D and Section 376DA and Section 

376 DB of IPC , the Appeal  shall  be 

disposed of within a period of six 

months from the date of filing of such 

appeal. 

  No limitation period Six Months 

 Remarks Limitation period for investigation 

and trial – Two Months 

Limitation period for appeal– Three 

Months 
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(7) ANTICIPATORY BAIL Section 438 (4)--No anticipatory bail when offence is related to 

Section 376(3), Section 376AB Section 376DA and Section 376 DB. 

     

 

ANTICIPATORY BAIL and RAPE  
  

  BAIL RAPE Important Point 

RAPE 

Section 438(4) 

ins. by 2018 

Act. 

 ANTICIPATORY 

BAIL IS NOT 

ALLOWED (Only in 

those rape case and 

punishment which 

have been inserted in 

2018) 

Section 376(3) 

Section 376AB 

Section 376DA 

Section 376DB 

Rape with a woman below the age 

of sixteen years, anticipatory bail 

is not allowed.  

  Section 376(3) Rape on a woman when she is 

under sixteen years of age. 

  Sect.376 AB 

 
Rape with girl below the age of 12 

Years 

  Section 376DA Punishment for gang rape on a 

women under sixteen years of age  

  Section 376DB 

 

Punishment for gang rape on a 

women under twelve  years of age 

RAPE ANTICIPATORY 

BAIL IS ALLOWED 

Section 376 (1) 

Section 376 (2) 

Section 376 A 

Section 376 B 

Section 376 C 

Section 376 D 

Section 376 E. 

 

 

 

SUGGESTIONS FOR BETTER Act, - It is very unfortunate that this Act, has been passed to 

appease people without any solution. We had to learn that merely making laws were not sufficient 

to control this menace. Before five years same types of Act, had been passed due to pressure of 

public after Nirbhya Rape case but this menace could not be controlled. Again same four statutes 

have been amended through Act, due to pressure of public after Kathua and Unnao Rape Cases. 

Main problem is on the point of implementation of laws in which our Governments are totally 

failed.  There are following suggestions to eradicate this evil-  

(1) Independent and Separate Police wing,  

(2) Enhancement of number of Police including women police with sophisticated weapons, 

(3) Number of judges and Public Prosecutors including women judges and Public Prosecutors 

must be increased,  

(4) Establishment of Fast Track Courts,  

(5) Investigation, rape and appeal must be concluded within certain time in all rape cases. It 

should not been confined only to child rape victims. 
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(6) Need for free and qualitative educations at all level. There are several School, college and 

universities which are running without staff and facilities on record. So at base level, students are 

not getting opportunity to imbibe morality. 

(7) Creating environment for good job in working conditions. 

(8) Need of banning the websites showing illegal and immoral things and banning prostitution... 

strictly following of decency in case of print & electronic media along with the films and serials. 

(9)Empowerment of girls in education and self -protection mechanism must be development. 

 

CONCLUSION- This “Act: is nice piece of legislation. Government understood feeling of 

common men and this Act was promulgated. But is very shocking for public that rape laws have 

amended only due to public pressure. First time major amendment was done after decision of 

Mathura Rape case in 1983. Second time after “Nirbhaya Gang Rape Case in 2013 and third time 

after Kathua, Unnao and Surat Rape case in 2018.But till now this menace   is increasing leaps and 

bounds even after several good piece of legislation. It clearly shows that on the part of 

implementation of laws all government either Congress Government or NDA Government had 

been totally failed. They show their concern but in reality they are not concern.  

I hope, Governments will concern over implementation of laws and would uproot this menace. 
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Question 1(a) - FIR  

 

Registration of FIR is mandatory under section 154 of Cr.P.C if the information discloses 

commission of cognizable offence and no preliminary inquiry is permissible in this situation.  

If the information received does not discloses cognizable offence but indicates necessity  for an 

inquiry, a preliminary inquiry may be conducted only to ascertain whether cognizable offence is 

disclosed or not. Discuss with the help of case laws. 

 

Remark- Lalita Kumari v. Govt. of U.P. 

 

Question 1(b) Right of arrested person –  

Mr. X is arrested without warrant and brought to the police station.  

 He claims to be informed about the crime and  

 ground of his arrest.  

 He also requests to inform his family about his arrest. 

 He also insists that he should be produced within 24 hours of his arrest. 

 Discuss his claim with relevant statutory provisions. 

 

Remarks - Joginder Singh v. State of U.P., Shri D.K. Basu,Ashok K. Johri v. State Of West Bengal, 

State Of U.P  Arnesh Kumar v. State of Bihar etc. 

 

Question 2(a) – Section 156(3) – 

 What is ambit of power of the magistrate under section 156(3) of the Cr.P.C., 1973? 

 Whether the aggrieved person has right to claim the offence be investigated by any 

particular agency of his choice?  

mailto:Krishnamurari576@gmail.com
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Discuss with the help of case law. 

 

Remark- Sakiri Vasu v. State of U.P. & Madhu Bala v. Suresh Kumar, 

Question 2(b) – Sections 262 & 250 

 

 Referring the statutory provisions, discuss the validity of the following: 

(i) A Magistrate in ‘Summary Trial’ proceeding on conviction passes an order for four months 

imprisonment. 

(ii) For complaint against accused without reasonable cause, the Magistrate orders for payment of 

compensation in favour of the accused. For default in payment of compensation, he passes an order 

for 60 days imprisonment. 

Remarks – 

 (i) Section 262 (2) 

 (ii) Section 250 (3) [Only for knowledge read also 358(3)] 

 

 

Question 3(a) 

 

“The area covered by Article 20(3) of the Constitution and Section 161(2) of Cr.P.C. are 

substantially same. So much so terminological expansion apart, Section 161(2) is Parliamentary 

gloss of the Constitutional clause.” Discuss with the help of case law.  

 

Remark- Nandini Satpathy vs Dani (P.L.) and Anr. (7 April, 1978. Justice Krishnaiyer). Exact 

sentence of this case has been used. 

Question 3(b) 

 “A FIR was lodged on 27/10/2016 in respect of allegation made under the provisions of 

sections 7, 13(1)(b)(d), 13(2) Prevention of corruption Act, 1988. Although Mr. M’s name 

was not named in the FIR, investigation seemed to implicate him in very large and 

structured conspiracy.  

 Accordingly on 05/11/2016 Mr. M was taken into custody pending further investigation. 

 On 20/12/2016 Mr. M applied for bail before Special Judge  dealing with cases relating to 

offences under PC Act, 1988 due to default on the part of the investigating agency in not 

filing charge-sheet within sixty days. His application was rejected. 

 Subsequently on 11/01/2017 Mr. M applied for default bail before High Court after expiry 

of 60 days but before expiry of 90 days of detention.” 

Decide whether M is entitled to release on bail, pending investigation, in the light of the fact that 

Mr. M has committed offences which could result in “imprisonment for a term less than ten 

years”. 

 

Remark -Section 167 
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Question 4 (a) 

 

Apart from the investigation officer, can a prosecutrix approach the Magistrate directly for 

recording her statement under section 164 during the course of investigation? 

 

Remark- 164 

 

Question 4(b) 

 Ms. K, a woman journalist accused Mr. T, the editor–in-chief of famous newspaper of 

sexually assaulting her on two occasions. 

 Mr. T alleges that he has been falsely implicated in a case of sexual assault by Ms. K.  

 Mr. T apprehending his arrest moves an application for anticipatory bail. 

 Determine the Court having jurisdiction to grant such bail and the ground on which bail can be 

claimed. 

 

Remark – Section 438 

 

Question 5 (a) 

Unlike the scheme in Plea Bargaining, the procedural for withdrawal from prosecution does not 

afford the ‘victim’ a participatory position. Discuss with the help of case laws.  

 

Remarks – Section 321 

 

 

Question 5 (b) 

 

Can be joinder of charges in a trial under the following circumstances? 

(i) A committed theft on the four occasions in 2016 of which two or punishable under section 379 

and two others under section 380, IPC. Explain. 

(ii)  A attempts to rescues B,  form the custody of police  and while making such an attempt  causes 

grievous hurt to SHO C, and simple hurt to constable D. Explain  

 

Remarks – 

 (i)   Section 219(2) Provided 

 (ii)  Section 220 Ill. A 
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Question 6 (a) 

 “Rejection of bail when bail is applied for is one thing and cancellation of bail already 

granted is quite another. It is easier to reject a bail application in a non-bailable case than 

to cancel a bail granted in such a case”. 

 In the light of above statement discuss difference between R ejection of bail and 

cancellation of bail with the help of case law. 

Remark- State (Delhi Administration) v. Sanjay Gandhi  

 

Question 6 (b) 

Discuss the provisions relating to plea bargaining Under the Cr.P.C. as amended by Criminal Law 

Amendment Act, 2005. 

 

Remark- Sections 265A to 265L 

 

Question 7 (a) 

In Zahira Habibullah Sheikh & Anr. v. State of Gujarat & Ors. Supreme Court of India observed, 

“Each one has an  inbuilt right to be dealt with fairly in criminal trial. Denial of a fair trial is as 

much injustice to the accused as is to the victim and the society. Concept of fair trial is 

triangulation.” Discuss. 

 

Remark- Zahira Habibullah Sheikh & Anr. v. State of Gujarat & Ors. (08/03/2006). 

 

Question 7 (b) 

 On 21/05/2015 at 4.00p.m. X,Y,Z and A  had assaulted V with fist and kicks. V was rushed 

to hospital where he was declared dead. An FIR was lodged on the basis of case under 

section 304(First Part) read with section 34.  

 After completion of investigation charge sheet was submitted against these four accused, 

but during the trial A died. Session Trial was held against remaining accused and they were 

convicted and sentenced to imprisonment for life and fine 25000/rs (and default of payment 

additional imprisonment for six months). 

 After the verdict of the conviction accused had, at the time of hearing on quantum of 

sentence, placed all relevant factors which should have been well thought out for 

determining the appropriate amount of sentence. 

 But Trial Court after mentioning them in order had not considered them and without 

assigning any special reason the learned Session Judge has awarded maximum possible 

punishment. 

What do you think whether the Session Judge in the instant case complied with form and letters 

obligation which section 235(2) impose. Discuss with the help of case laws.  

 

Remark – Ajay Pandit @ Jagdish Dayabhai Patel v. State of Maharashtra 
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Question 8  

 

Write detail note on any two of the following- 

 (a) Discharge, Acquittal and conviction 

 (b) Inherent power of High Court under section 482 

 (c) Delhi High Court’s guidelines for protection of vulnerable witnesses.  
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First Test - March 9, 2019  

 

SERIES A 

 

SUBJECT – Law (IPC & Four Units Cr.P.C.) 

 

 

Code of Criminal Procedure, 1973 

 

Question 53 – Code of Criminal Procedure is based on the following report of Law Commission 

of India – 

(a) 41st Report of Law Commission of India 

(b) 42nd Report of Law Commission of India 

(c) 48th Report of Law Commission of India 

(d) 39th Report of Law Commission of India 

Answer –A 

 

Question 54 - Code of Criminal Procedure, 1973 is constituted of  

(a) Total sections, Chapters and Schedules in Cr.P.C.1973 are Sections 484, Chapter 

XXXVII and one Schedules respectively 

(b) Total sections, Chapters and Schedules in Cr.P.C.1973 are Sections 484, Chapter 

XXXVII and two Schedules respectively 

(C) Total sections, Chapters and Schedules in Cr.P.C.1973 are Sections 482, Chapter 

XXXVII and two Schedules respectively 

(d) Total sections, Chapters and Schedules in Cr.P.C.1973 are Sections 484, Chapter 

XXXVI  and two Schedules respectively 

Answer -b 

 

Question 55 (UP APO Spl. 2007) – Which of the following is not matching – 

(a) Police Report – Section 2 (r) 

(b) Cognizable Offence - Section 2 (c) 

(c) Charge – Section 2 (c) 

(d) Investigation - Section 2 (h) 

Answer – C. Bailable offence has been defined under section 2(a). 

Question 56- Which of the following is not matching – 

(a) Offence – Section 2 (n) 



372 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

(b) Public prosecutor - Section 2 (u) 

(c)Summon – Section 2 (w) 

(d) Investigation - Section 2 (g) 

Answer – D 

Question 57– Which of the following Section establish relation between IPC and Cr.P.C. 

(a) Section 2 (y) and section 4 and Schedule 1 

(b) Section 3 (y) and section 4 and Schedule 1 

 (c) Section 4 and section 5 and Schedule 1 

(d) section 4 and Schedule 1 

Answer (a) 

 

Question 58 –   In which of the following case it was expressly said “Grant of bail is the rule and 

refusal is the exception” This rule is laid down by the Court in: 

 (a) Joginder Singh v. State of U.P. 

 (b) Pritam Singh vs. State of Punjab 

 (c) Moti Ram vs. State of M.P. 

 (d) Emperor vs. H.L.Hutchinson 

Answer – (d) 

Question 59 - Haryana (Pre) 2018 

Question – As per the provisions of the Cr.P.C. as amended in 2005, a surety has to declare the 

number of the accused for whom he is a surety under section – 

(a) 441  

(b) 441-A  

(c) 144  

(d) None of the above. 

Answer – (b) Section 441-A. 

Question 60- As per the provisions of Section 437 of the Cr.P.C. the jurisdiction to cancel the bail 

vests with  

(a) The Magistrate competent to try and entertain the offence 

(b) The Magistrate where the Magistrate has not ordered the release on bail 

(c)The Magistrate only where the Magistrate has ordered release on bail 

(d) None of the above. 

Answer - (c) The Magistrate only where the Magistrate has ordered release on bail.  

Question 61 – For the purpose of burden of proof Criminal Law may be divided into two parts. In 

some cases evidence must be proved beyond reasonable doubt and some cases for example 

sections 83, 100. 164 of Cr.P.C. cancellation of bail, section 27 of Evidence Act, Prevention of 

Corruption Act etc. mere preponderance of probabilities is sufficient. It was observed in which of 

the following case –  

 (a) Balchand Jain v. State of Madhya Pradesh  

(b) Shri Gurbaksh Singh Sibbia and others v. State of Punjab 
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(c) State (Delhi Administration) v. Sanjay Gandhi  

(d)Gurcharan Singh and Ors. v.  State  (Delhi Admn.) 

Answer c 

Question 62 – It was observed in which of the following case that two paramount 

considerations, namely (1) likelihood of the accused fleeing from justice and (2) his tampering 

with prosecution evidence relate to ensuring a fair trial of the case in a Court of Justice. 

(a) State v. Captain Jagjit Singh 

(b) Gurcharan Singh and Ors. v.  State  (Delhi Admn.) 

(c) Prahlad Singh Bhati v. NCT  

(d) Sanjay Chandra v. Central Bureau of Investigation 

 Answer – (b) 

 

Question 63 – Alternative remedies of non-registration of FIR by Officer in Charge of Police 

Station was discussed in the following case – 

(a) Sakiri Vasu v. State of U.P. 

(b) Lalita Kumari v. Govt. of UP 

(c) Youth Bar Association of India v. Union of India and Others 

(d) State of Andhra Pradesh vs. Punati Ramulu and Others  

Answer – A 

 

Question 64 - Registration of FIR is mandatory without preliminary inquiry except – 

(a) Corruption case 

(b) Defamation 

(c)  Delay of two months 

(d) Official dispute 

Answer - a 

Question 65 – Which of the following section deals arrest by private person – 

(a) Section 41 

(b) Section 42 

(c) Section 43 

(d) Section 44  

Answer – C 

Question 66 - Any private person may arrest or cause to be arrested any person who in his presence 

commits a 

(a) cognizable offence, or any proclaimed offender 

(b) bailable and cognizable offence, or any proclaimed offender 

(c)  non-bailable and cognizable offence, or any proclaimed offender 

(d) Only in case of cognizable offence. 

Answer - C 

Question 67 –  
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A pretty and adorable girl who is law student was being molested in front of gate of Umang 

Bhawan, Faculty of Law, University of Delhi by some goons. She opposed. Other students were 

also seeing this offence. There is no police van and no time to take recourse of police authority. 

They decided to take some actions. They are justified which of the following act or acts – 

(a) To beat them till death i.e. mob lynching. 

(b) To beat them and confine them into the building of Umang Bhawan. 

(c) To beat them in exercise of right of private defence and to hand over to the family of 

victim. 

(d)To beat them in exercise of right of private defence as per section 97 of IPC and arrest 

and hand over to police officer. 

Answer –D  

 

Question 68 - A was raped by X, Y and Z who are very powerful. Victim along with some village 

members reached to the police station. Officer in charge of police station denied to register FIR 

against these persons and directed to go back. Family members and other villagers became 

aggressive  and they confined him because he denied to register FIR and handed over him to other 

senior police officer. Which of the following option is correct- 

(a) Family members and other villagers were authorised to confine. They had not 

committed any wrong because they handed over to senior police officer. 

(b) Family members and other villagers were not authorised to confine. SHO was 

authorized to deny registration of FIR. 

(c) Family members and other villagers were authorised to confine because SHO by 

denying from registration of FIR had committed cognizable and bailable offence under 

section 166A of IPC. 

(d) None of the above. 

Answer - (d)  

Question 69 – Information as to non-cognizable cases and investigation of such cases has been 

mentioned under  

(a) Section 155 

(b) Section 156 

(c) Section 157 

(d) Section 158 

Answer -A 

Question 70 - Mr. R is a judge in Patna. He came into Delhi. In his presence a girl was molested 

by Z in bus. Is R  authorised to arrest Z? If Yes under which provision? 

Option – 

(a) R is not authorised. 

(b) R is authorised to arrest under section 43(1). 

(c) R is authorised to arrest under section 44(1). 

(d) R is authorised to arrest under section 44(2). 
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Answer – b 

Question 71 – According to section 438 of Cr.P.C. who can grant anticipatory bail  

(a) Court of Session, High Court and Court of Session 

(b) Court of Session, High Court 

(c) Court of Session 

(d) Magistrate, Court of Session, High Court and Court of Session 

Answer b 

 

Question 72 -  In which of the following case, meaning, history and effect of non-granting of bail, 

‘Justice Market’ double denial of bail and ‘Geographical Allergy by Judges’ ‘The rich has no 

enemy, The Poor has no friend’ and bail is rule and jail is exception were discussed – 

(a) Justice Bhagwat 

(b) Justice Krishna Iyer 

(c) Justice Y.V. Chandrachud 

(d) Justice R.S. Sarkaria 

Answer - B 

Question 73 – Anticipatory bail is not a passport for commission of crime. It cannot be issued in 

‘blanket Order’. It must not be presumed that the the wealthy and the mighty will submit 

themselves to trial and that the humble and the poor will run away from the course of justice. These 

were observed in the case of - 

(a) Moti Ram v. State of Madhya Pradesh.  

(b) Shri Gurbaksh Singh Sibbia and others v. State of Punjab 

(c) State (Delhi Administration) v. Sanjay Gandhi  

(d)Gurcharan Singh and Ors. v.  State  (Delhi Admn.) 

 

Answer – B 

Question 74 – FIR of practical person is recorded in supersonic jet speed. It was observed in  

(a) Lalita Kumari v. Govt. of UP, 2008 

(b) Lalita Kumari v. Govt. of UP (2012) 

(c) Lalita Kumari v. Govt. of UP (2013) 

(d) Lalita Kumari v. Govt. of UP (2014) 

Answer (a) 2008 

Question 75 – Under which section woman cannot be called police station for examination during 

investigation-  

(a) Section 160 (1) 

(b) Section 160 (2)  

(c) Section 161 (1) 

(d) Section 160 (1) Provided.  

Answer - (d) Section 160 (1) Provided 
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Question 76 - In the context of section 161 Cr. P.C which of the following statement is incorrect 

– (a) The statement of a female victim of a sexual offence can be recorded only by a woman police 

officer 

(b) The person so examined shall be bound to answer truly all questions relating to the case put to 

him by the police officer other than questions the answer to which would have a tendency to expose 

to him a criminal charge 

(c) Police officer has to record the statement and get it signed by the person so examined  

(d) All of the above. 

Answer - (c) 

Question 77–Statement under Section 161 of Cr.P.C. can be used to  

(a) Corroborate the statement in court 

(b) Corroborate and contradict the statement in court  

(c) Contradict the statement in court  

(d) Cannot be utilized for any purpose. 

 

Answer -(c)  

Question 78 -Classification of offences between Compoundable and non-compoundable have 

been made under  

(a) Section 2 

(b) Section 320 

(c) First Schedule  

(d) Second Schedule 

Answer – B  

Question 79 -  

Section 164 of Cr.P.C. provides for recording of a confession or statement: 

(a) in the course of an investigation only  

(b) at any time after the conclusion of investigation and before the commencement of the trial  

(c) during the course of an investigation or at any time afterwards before the commencement of 

the inquiry or trial  

(d) During investigation, inquiry or trial.  

Answer - (c) during the course of an investigation or at any time afterwards before the 

commencement of the inquiry or trial. 

Question 80 – Who can record confession under section 164  

(a) Any Metropolitan Magistrate or any Judicial Magistrate whether he has jurisdiction or not. 

(b) any Judicial Magistrate whether he has jurisdiction or not. 

(c) Any Metropolitan Magistrate whether he has jurisdiction or not. 

(d) Only those Metropolitan Magistrate or Judicial Magistrate can record the confession who has 

jurisdiction to try the case. 

Answer (a) 

Question 81 – Magistrate of First Class may pass sentence  
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(a) Not exceeding imprisonment for two years or fine not exceeding ten thousand or both 

(b) Not exceeding imprisonment for three years or fine not exceeding ten thousand or both 

Not exceeding imprisonment for three years or fine not exceeding five thousand or both 

Not exceeding imprisonment for three years or fine not exceeding twenty thousand or both 

Answer – b 

 

 

 

Question 82- Right of arrested person to meet an advocate of his choice during interrogation has 

been mentioned under  

(a) Section 41A 

(b) Section 41B 

(c) Section 41C 

(d) Section 41D 

Answer – D. 

Question  83 – Which of the following sections deals anticipatory bail and amount of bond 

respectively - 

(a) Section 439 and Section 440 

(a) Section 438 and Section 440 

(a) Section 438 and Section 441 

(a) Section 438 and Section 442 

Answer – B 

Question 84 - Person arrested not to be detained more than twenty-four hours without producing 

before Magistrate has been mentioned under  

(a) Article 22, Section 56 and Section 76 

(b) Article 21, Section 57 and Section 76 

(c) Article 22, Section 57 and Section 76 

(d) Article 22, Section 57 and Section 75 

Answer –C  

Question 85- Concept of bailable warrant’ has been mentioned under section  

(a) Section 70 

(b) Section 71 

(c) Section 72 

(d) Section 73 

Answer – B. 

Question 86 – In case of conflict between POCSO and Cr.P.C which law shall prevail? Which 

sections deals this question? 

(a) POCSO shall prevail. Sections 2(w) and 5 of Cr.P.C and Section 41 of IPC 

(b) Cr.P.C. shall prevail. Sections 2(y) and 5 of Cr.P.C and Section 41 of IPC 

(c) POCSO shall prevail. Sections 2(y) and 5 of Cr.P.C and Section 41 of IPC 
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(d) POCSO shall prevail. Sections 2(y) and 5 of Cr.P.C and Section 42 of IPC.  

Answer C. 

Question 87 ‘Legal aid to accused at State expense in certain cases’ have been mentioned under  

(a) Section 300 

(b) Section 301 

(c) Section 303 

(d) Section 304 

Answer - d 

Question 88 – Which of the following statement is wrong about section 438? 

 

(a) ‘Anticipatory Bail’ is misnomer. 

(b) In ‘Code of Criminal Procedure, 1898’ there was no specific provision regarding 

anticipatory bail 

(c)  Supreme Court can grant anticipatory bail. 

(d) In new Cr.P.C. it was introduced first time on the recommendation of 41st Report of 

Law Commission of India in 1969. 

Answer –C 

 

Question 89 – It was observed by Justice Markandey Katju in case of Sakiri Vasu v. State of U.P. 

that Judicial Magistrate cannot pass an order for investigation by CBI. Reason of this is  

(b) Section 156(1) 

(b) Section 156 (2) 

(b) Section 156(3) 

(b) Section 156(3) ‘above-mentioned’ 

 

Answer –(d) 

 

Question 90– Consider the following statement 

(i) Cr.P.C. is applicable to whole of India except State of Jammu & Kashmir 

(ii) Chapters VIII, X and XI is  not applicable to State of Nagaland and Tribal Areas. 

(iii) Cr.P.C. came into force on January 25, 1974. 

(iv) Chapter II is related to ‘Constitution of Criminal Courts and Offices’. 

Which are the abovementioned statements are correct? 

(a) (i), (ii) (iii) and (iv) 

(b) Only (ii) (iii) and (iv) 

(c) Only (ii) (iii) 

(d) Only (iv). 

Answer - (d) Only   (iv).  

Question 91 – In which of the following case evidentiary value of FIR was not discussed? 

(a) Aghnoo Nagesia vs. State of Bihar (SC, 4 May, 1965) 
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(b) Ravi Kumar vs. State of Punjab (SC, March 4, 2005) Division Bench 

(c) Pancham Yadav v. State of U.P. (All. H.C. 1993) 

(d) Nandini Satpathy vs Dani (P.L.) and Anr 

Answer - d 

 

Question 92 – Who can be called at police station during investigation? 

(a) Woman 

(b) male person under the age of fifteen years or above the age of sixty-five years  

(c) physically disabled person  

(d) male who is age  of sixteen years or above . 

Answer - (d)  

Question 93-A person can be arrested without warrant  

(a) for securing attendance of accused at trial  

(b) as a preventive or precautionary measure  

(c) for obtaining correct name and address  

(d) all the above  

Answer -(d) 

Question 94- Which of the following is correct  

(a) Magistrate cannot arrest a person  

(b) a private person cannot arrest a person  

(c) a police officer can arrest a person  

(d) both (a) & (b)  

Answer-(c) 

 

Question 95 -Is it mandatory for a police officer to inform the person arrested, the grounds of 

arrest and right of bail if the offence is not non -bailable, under  

(a) section 49 of Cr.P.C. 

(b) section 50 of Cr.P.C. 

(c) section 51 of Cr.P.C. 

(d) section 54 of Cr.P.C. 

Answer -(b) 

 

Question 96 - Section 54 of crpc provides for  

(a) medical examination of the accused at the request of the police officer  

(b) medical examination of the accused at the request of the accused  

(c) both (a) & (b)  

(d) neither (a) nor (b)  

Answer -(b) 

Question 97 – Disclosure of identity of a victim of rape is punishable under  

(a) Section 376D, IPC 
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  (b) Section 376 E, IPC  

  (c) Section  228, IPC 

  (d) Section  228A, IPC. 

Answer - D 

Question 98-Warrant case has been defined under section 2(x) of crpc as a case relating to an 

offence punishable with death, imprisonment for life or imprisonment for a term  

(a) exceeding three years  

(b) exceeding two years   

(c) exceeding one year  

(d) exceeding one year but less than two years  

Answer -(b) 

 

Question 99-In a Bailable offence, the bail is granted as a matter of right  

(a) by the police officer  

(b) by the court  

(c) both by the police officer & and the court  

(d) either (a) or (b)  

Answer -(c) 

Question 100- Complaint as a provided under section 2(d) of Cr.P.C. 

(a) can be in writing only  

(b) can be oral  

(c) either in writing or oral 

(d) can be by gestures  

Answer-(c) 
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Date - April 13, 2019 (Second Test) 

SERIES A 

SUBJECT – Law (Six Units including plea bargaining of Cr.P.C. 

 

Question 1- What is date of enforcement of Cr.P.C.? 

 

 (a) April 1, 1973. 

 (b) April 1, 1974. 

 (c) January 1, 1973. 

 (d) January 1, 1974. 

Answer -B 

 

Question 2 (UP APO Spl. 2007) – Which of the following is not matching – 

(a) Public Prosecutor – Section 2 (u) 

(b) Summons Case - Section 2 (w) 

 (c) Warrant - Section 2 (x) 

(d) Victim-  Section 2 (xa) 

Answer – D.  

 

Question 3- Which of the following section deals about court witness? 

(a) Section 309 

(b) Section 310 

(c) Section 311 

(d) Section 312 

Answer –C 

Question 4 -Which of the following sections deal withdrawal from prosecution? 

(a) Section 320 

(b) Section 321 

(c) Section 322 

(d) Section 323 

Answer – B 

Question 5 – Who cannot conduct summary trial? 

(a) Any Chief judicial Magistrate 

(b) Any Metropolitan Magistrate 

(c) Any Judicial Magistrate of First Class 

(d) Any Judicial Magistrate of Second Class authorised by High Court  

Answer-  C 
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Question 6 – Chapter XXI A is related to – 

(a) Framing of Charge 

(b) Summons Trial  

(c) Plea Bargaining  

(d) Summary Trial 

Answer – C 

 

Question  7 UP (J) Pre. 2019- With reference to “charge” which of the statement is /are correct? 

(1) Every charge under Code of Criminal Procedure, 1973 states the offence with which the 

accused  may be charged. 

(2) If in the course of same transaction, more offences than one are committed by the same person, 

he can be charged at one trial. 

Select the correct answer using the code given below: 

Code (a) 1 Only 

(b) 2 Only 

(c) Both 1 and 2 

(d) Neither 1 nor 2. 

Answer C. Explanation – (1) Section 211 (1) - Every charge under this Code shall state the offence 

with which the accused is charged. 

(2) Section 220 (1) - If, in one series of acts so connected together as to form the same transaction, 

more offences than one are committed by the same person, he may be charged with, and tried at 

one trial for, every such offence. 

 

Question- 8  (MP APO 1997 & 2008) - Which of the following statement is wrong? 

 

(a) A is accused of the theft of a certain article at a certain time and place. The charge need not 

set out the manner in which the theft was effected. 

(b) A is accused of cheating B at a given time and place. The charge must set out the manner in 

which A cheated B. 

(c) A is accused of giving false evidence at a given time and place. The charge must set out that 

portion of the evidence given by A which is alleged to be false. 

(d) A is accused of the murder of B at a given time and place. The charge must set out the manner 

in which A murdered B. 

Answer –(d). 

Explanation – Options (a), (b) and (c) are illustrations of section 213 (a), (b) and (c) respectively.  

 

 

Question 9 (UK J 2005) – The Court may alter charge 

(a)  Before taking evidence from prosecution 
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(b) Before taking evidence from defence 

(c) After taking evidence of prosecution and defence 

(d) Before pronouncement of judgment.  

Answer – D. Explanation - Section 216(1) - Any Court may alter or add to any charge at any time 

before judgment is pronounced. 

 

 

Question 10 DJS (Pre) 2019 -Which of the following statement is incorrect? 

(1) A is accused of the theft of a certain article at a certain time and place. The charge need not 

set out the manner in which the theft was effected. 

(2) A is accused of disobeying a direction of the law with intent to save B from punishment. The 

charge must set out the 

disobedience charged and the law infringed. 

(3)The charge can be altered even after final arguments but before the judgment is pronounced. 

(4) A is accused of cheating B at a given time and place. The charge need not set out the manner 

in which A cheated B. 

Answer -4. Explanation – Section 213 Illustration (b) 

 

 

Question 11 Haryana (J) 2018 –The maximum number of offences of the same kind that can be 

tried together is 

 (a) 5  

(b) 6  

(c) 2 

(d) 3 

Answer - (d) 3. Section 219 of Cr.P.C. 

 

 

Question 12 UK APO 2010- Which of the following section deals “What persons may be charged 

jointly”- 

(a) Section 224 

(b) Section 221 

(c) Section 222 

(d) Section 223 

Answer- (d) Section 223 

Question 13 MP Civil Judge 1996 and Jharkhand (J) 2008  - A is accused of an act which may 

amount to theft, or receiving stolen property, or criminal breach of trust or cheating. 

A is only charged with theft. It appears that he committed the offence of criminal breach of trust, 

he 

(a) may be acquitted. 
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(b) may be convicted for theft. 

(c) may be convicted for criminal breach of trust 

(d) may be discharged. 

Answer –C. Section 221 Illustration (b) 

 

Question 14-  A states on oath before the Magistrate that he saw B hit C with a club.  Before the 

Sessions Court A states on oath that B never hit C.  

(a) Is it necessary to know before prosecution which of the statement is true? 

(b) A can be convicted only after proving which of the statement  is false? 

(c) His prosecution shall be illegal. 

(d) A may be charged in the alternative and convicted of intentionally giving false evidence, 

although it cannot be proved which of these contradictory statements was false. 

Answer – D. Section 221 (c) 

 

Question 15- Following persons can be charged and tried together  

(a) persons accused of the same offence committed in the course of the same transaction; 

(b) persons accused of an offence and persons accused of abetment of, or attempt to commit, 

such offence; 

(c) persons accused of different offences committed in the course of the same transaction; 

(d) All of the above. 

Answer – D. Section 223. 

 

Question- 16 (UK J, 2002). Under which sections of Cr.P.C. summary trial has been mentioned? 

Options 

(1) - Sections 251 -259 

(2) – Sections 238-250 

(3) – Sections 260 -265 

(4) – Sections 266 -271 

Answer -(3)- Sections 260 -265. 

 

Question 17 -(MP J, 2011)- Maximum punishment in case of conviction in ‘Summary Trial’ has 

been provided – 

(a) Three Months 

(b) Six Months 

(c) One Month 

(d) 15 Days. 

Answer – (a) 

 

Question 18 (MP APO 2009) – Offences prescribed under section 260 can be tried summarily 

by– 
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(a) Chief Judicial Magistrate 

(b) Metropolitan Magistrate. 

(c) Magistrate of the First class authorised by High Court. 

(d) All of the above. 

Answer – D. 

 

Question 19 (MP J 1993) –Which of the following procedure must be followed during ‘Summary 

trial’? 

(a) Procedure mentioned in C.P.C. 

(b) Procedure for summons trial 

(c) Procedure for Warrant Trial 

(d) Procedure directed by High Court  

Answer - (b) Procedure for summons trial 

 

Question 20 – In which of the following cases framing of charge is not necessary? 

(a) Session Trial 

(b) Summons Trial 

(c) Warrant Trial instituted on Police Report 

(d) Warrant Trial instituted on complaint 

Answer – (b) Summons Trial 

Question No. 21 -  Under which provision of law, can the Court award compensation to a person 

groundlessly arrested 

(a) Section 349 of Cr.P.C. 

(b) Section 357 of Cr.P.C. 

(c) Section 358 of Cr.P.C. 

(d) None of the above.  

Answer – C 

Question 22 – Chapter XXIA related to Plea bargaining came into force 

(a) 05/05/2006 

(b) 05/07/2006 

(c) 05/07/2005 

(d) 05/05/2005 

Answer – b 

 

Question No. 23 (DJS 2019) - Which section of the Cr.P.C. direct free treatment of victim of 

sexual offences – 

(a) Section 359 of Cr.P.C. 

(b) Section 357 of Cr.P.C. 

(c) Section 357B of Cr.P.C. 

(d) Section 357C of Cr.P.C. 
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Answer – D 

 

Question No. 24(DJS 2019) – Which section of the Code of Criminal Procedure, 1973 enacts the 

rule autrefois acquit and autrefois convict (Once acquitted or convicted cannot be tried for same 

offence or for different offence on the basis of same facts)or (Rule against Jeopardy)? 

(a) Section 300 of Cr.P.C. 

(b) Section 302 of Cr.P.C. 

(c) Section 303 of Cr.P.C. 

(d) Section 304 of Cr.P.C. 

Answer – (a) 

 

Question No. 25 (DJS 2019) – Which of the following statements is incorrect with regard to the 

application of section 319 Cr.P.C? 

 

(a) When an additional  accused is summoned proceedings in respect of such person shall 

commence afresh. 

(b) An accused once discharged can never be summoned under section 319 Cr.P.C. 

(c) When an additional accused is summoned witnesses will be re-heard. 

(d) Any person attending the Court although not under arrest may be detained by Such Court for 

the purpose of trial of the offence which he appears to have committed. 

Answer – B. Hardeep Singh vs. State of Punjab (Jan. 10, 2014). An accused once discharged 

can be summoned under section 319 Cr.P.C. However, concerning a person who has been 

discharged, no proceedings can be commenced against him directly under Section 319 Cr.P.C. 

without taking recourse to provisions of Section 300(5) read with Section 398 Cr.P.C. 

 

Question No. 26 (DJS 2019) – Which of the following statement is correct with regard to the 

application of Section 313 Cr.P.C.? 

(a) The statement of the accused is recorded on oath. 

(b) The section does not apply to an inquiry but only to trial 

(c) The Court may permit filing of written statement by the accused as sufficient compliance of 

section 313 Cr.P.C. 

(d) All the above. 

 

Answer – C. Explanation – Section 313 is applicable in every inquiry or trial. No oath shall be 

administered to the accused. The Court may take help of Prosecutor and Defence Counsel in 

preparing relevant questions which are to be put to the accused and the Court may permit filing 

of written statement by the accused as sufficient compliance of this section. 

The accused shall not render himself liable to punishment by refusing to answer such questions, 

or by giving false answers to them. The answers given by the accused may be taken into 



387 
 

Krishna Murari Yadav, Assistant Professor, LAW CENTRE-1, FOL, University of Delhi. 

consideration in such inquiry or trial, and put in evidence for or against him in any other inquiry 

into, or trial for, any other offence which such answers may tend to show he has committed. 

 

Question No. 27 (DJS 2019) – ‘X’ files a private complaint in the court of the Magistrate. During 

the course of the inquiry it transpires that the Police is also investigating into the same subject 

matter. The Magistrate in such case shall; 

(a) continue with complaint case and record the statement of the witnesses. 

(b) call for a report from the police officer  

(c) the Magistrate shall stay the proceedings of such inquiry or trial and call for a report on the 

matter from the police officer conducting the investigation. 

(d) dismiss the complaint. 

Answer – C. Section 210 (1). 

 

Question No. 28 (DJS 2019) – Under section 260 Cr.P.C. which of the following offences cannot 

be tried summarily – 

(a) Offences of  theft where the value of the property stolen does not exceed two thousand rupees. 

(b) Offences punishable with imprisonment up till one year 

(c ) offences under sections 454 and 456 of the Indian Penal Code 

(d) Offences punishable with imprisonment exceeding two years. 

Answer – D.  

 

 

 

Question No. 29 (Raj.2019) - Under which provision of law, a sentence of death passed by Session 

Court is subject to confirmation by High Court ? 

(a) section 369 

(b) Section 367 

(c) Section 366 

(b) Section 368 

Answer – C 

Question No. 30 (Raj.2019) – Which section of Cr.P.C. provides protection against double 

jeopardy? 

(a) Section 305 

(b) Section 300 

(c) Section 188 

(d) Section 203 

Answer – b. 

 

Question No. 31 (Haryana 2019)- Rehabilitation Scheme for victim compensation  is prepared on 

the recommendation of  the Court ---------------------shall decide the quantum of compensation – 
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(a) the District Legal Service Authority  

(b) the State Legal Service Authority 

(c ) Either (A )or (B) 

(d) None. 

Answer C. Section 357A 

 

Question No. 32 (Haryana 2019)- As per the provisions of the Cr.P.C. , offences under section 

320 by the legal guardian of a person  

(a) under the age of 18 years 

(b) Who is an idiot 

(c) Who is lunatic 

(d) All the above. 

Answer - (d) All the above. Section 320 (4) (a). 

 

 

 

 

 

Question No. 33 (Haryana 2019)- As per the provisions of the section 315 of Cr.P.C. an accused  

(a) Can be compelled to give his own evidence generally 

(b) Cannot be a witness 

(c) Can be called as a witness only on his own request in writing 

(d) None of the above. 

Answer – C. Section 315. 

 

Question No. 34 (UP 2018 -2019)- The Maxim “Nemo debet bis vexari pro eadem causa” finds 

place in which of the following section of Cr.P.C., 1973 

(a) Section 299 

(b) Section 300 

(c) Section 301 

(d) None of the above. 

Answer – (b). 

 

Question No. 35 – What are exceptions of “Nemo debet bis vexari pro eadem causa” mentioned 

in Cr.P.C., 1973 

(a) Section 220(1), With consent of State Government 

(b) Section 258, With consent of the Court  

(c) Section 220(1), With consent of State Government, Subsequent consequences, Competency of 

Court and Section 258. 

(d) None of the above. 
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Answer – C. 

 

Question No. 36 (UP 2018 -2019)- Which provision of Cr.P.C. resembles with Habeas corpus 

writ? 

(a) Section 91 

(b) Section 93 

(c) Section 97 

(d) Section 96 

Answer – C 

 

 

 

 

Question No. 37 (UP 2018 -2019)- When a search is required to be conducted outside India, a 

Criminal Court may require under Section 166A if Cr.P.C. to issue a – 

(a) Search Warrant 

(b) Letter of requisition 

(c)Letter of request 

(d) Written Order 

Answer – C 

 

Question No. 38 (UP 2018 -2019)- “Bail is rule, jail is exception”. This rule is laid down by the 

Supreme Court in  

 (a) Joginder Singh v. State of U.P. 

 (b) Pritam Singh vs. State of Punjab 

 (c) Moti Ram vs. State of M.P. 

 (d) Rajumari vs. State of U.P. 

Answer - C 

Question No.39 – Which section deals “Irregularities which vitiate proceedings”? 

(a) Section 460 

(b) Section 461 

(c) Section 462 

(d) Section 463 

Answer – (b)  

Question No.40– ISRO created history by shooting down LEO (Low Earth Orbit) satellite in space 

on - 

(a) March 26, 2019 

(b) March 27, 2019 

(c) March 28, 2019 

(d) March 29, 2019 
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Answer –b 

Question No.41 – On which date Indian Air Force under guidance of Mr. Modi Government took 

revenge of Martyrs by doing Balakot surgical strike? 

(a) Feb. 26, 2019 

(b) Feb 27, 2019 

(c) Feb 28, 2019 

(d) Feb 29, 2019 

Answer –A. 
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FIFTH TEST 

DATE –March 23, 

SERIES - A 

SUBJECT – Law ( Cr.P.C. and Evidence) 

 

Hours: 1.30 (11.00 to 12.30 P.M.)     Max. Marks: 100 

 

Write your name in the box -  

  

 

 

Write Your Roll Number in numbers  

Write Your Roll Number in words 

Directions 

(1) Writing of Section and Centre anywhere are prohibited. 

(2) Each Question carries equal mark. 

(3)The test booklet contains 100 questions i.e. 50 Questions from each subjects. 

(4) Cheating is prohibited. A candidate once debarred, he/she shall be debarred forever. 

(5) Students of all Law Centers of all years (1st , 2nd & 3rd year) are allowed who have paid 30 

rs.  

(6) There is no penalty for wrong answer. 50% marks is passing marks. 

(7) Only blue pen is allowed. 

(8) Correction of answer is not allowed. In case of correction, that question shall not be considered.  

(9) Keep mobile in silent mode in your possession. In case of using it candidate shall be debarred. 

(10) If a candidate gives more answer than one, it will be treated as a wrong answer. 

(11) Remedial Committee consisted of three members has discretionary powers to change 

directions. In case of their appearance in test exam, by other person/s authorised by them has/have 

power to change directions. 

 

Cr.P.C. 
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Question 1-Registration of FIR is mandatory in case of cognizable offence. This was held by 

Constitution Bench in: 

A. UOI v. Murugan 

B. K.S.Puttaswamy v. UOI 

C. Lalita Kumari v. State of UP 

D. Navtej Singh Johar v. UOI 

Answer -C 

Question 2. Default bail is given in case of 

A. Where the investigation is not completed within the prescribed time. 

B. Where the offence is bailable offence. 

C. Where the person applies for anticipatory bail. 

D. Where the no reasonable grounds exist for believing the accused guilty after conclusion of 

trial but before the judgment. 

Answer –A 

Question 3. As per this section of Cr.P.C. the court of its own can examine any person as a Court 

witness: 

A. Section 235 

B. Section 438 

C. Section 307 

D. Section 311 

Answer –D 

Question 4 –Which one of the following is incorrect? 

A. Confession or statement can be recorded only by Metropolitan Magistrate or Judicial 

Magistrate 

B.  Confession or statement can be recorded by Police officer on whom power of Magistrate 

has been conferred. 

C. Confession or statement can be recorded in the course of investigation 

D. Confession or statement can be recorded only when it is being voluntarily. 

Answer-B. 

 

 

 

 

Question 5 . S. Nambi Narayan v.  Siby Mathews298 in the ISRO spy case the Court ordered the 

state Government  to  

A. Pay lakhs as compensation to the appellant 

                                                           
298 Date of Judgment –September 14, 2018. Chief Justice Deepak Mishra. 
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B. The appellant to file civil case for compensation 

C. The erring officials pay their 2 years salary to the appellant 

D. That Departmental inquiry may be instituted, but compensation may set a bad precedent. 

Answer-A. 

Supreme Court said,“We think it appropriate to direct the State of Kerala to pay a sum of Rs. 50 

lakhs towards compensation to the appellant and, accordingly, it is so ordered. The said amount 

shall be paid within eight weeks by the State. We hasten to clarify that the appellant, if so advised, 

may proceed with the civil suit wherein he has claimed more compensation. We have not 

expressed any opinion on the merits of the suit”. 

 

Question 6– Section 416 now states that ‘if a woman sentenced to death is to be found to be 

pregnant, the high court shall commute the sentence to imprisonment for the life’. This 

Amendment was done by: 

A. Criminal Law (Amendment) Act, 2013 

B. Criminal Law (Amendment) Act, 2009 

C. Criminal Law (Amendment) Act, 2018 

D. Criminal Law (Amendment) Act, 2005 

Answer –B. 

 

Question 7 – Two finger test was questioned in a case and was held to be violative of right to 

privacy, physical, and mental integrity and dignity of the prosecutric. This case was: 

A. Lillu v. State of Haryana 

B. Naz Foundation v. Union of India 

C. Tukaram v. State of Maharashtra 

D. Sakshi v. Union of India. 

Answer - Lillu @ Rajesh & Anr. v. State of Haryana (11 April, 2013 SC). 

Supreme Court Said, “The two finger test and its interpretation violates the right of rape survivors 

to privacy, physical and mental integrity and dignity. Thus, this test, even if the report is 

affirmative, cannot ipso facto, be given rise to presumption of consent”. 

 

Question 8– D.K.Basu guidelines deal with: 

A. Right of arrested person 

B. Right to bail 

C. Right of person who is serious ill while being arrested 

D. Standard operating procedure for arrest 

Answer- Standard operating procedure for arrest 
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Question 9- ‘High Court cannot directly entertain the bail application of POTA accused person 

without it refusal by special court.” This was laid down by SC in: 

(a) State of Maharashtra v. S.K. Dhinde  

(b) State of Gujarat v. Salim Bhai Abdul Guffor Shaikh  

(c) State of Gujarat v. Santosh Kumar  

(d) State of U.P v. S.N. Srivastava  

Answer – (b) State of Gujarat v. Salim Bhai Abdul Guffor Shaikh 

 

Facts -Salim Bhai Abdul Guffor Shaikh did not chose to apply for bail before the Special Court 

for offences under POTA even though there was provision for bail under POTA and consequently 

there was no order of refusal of bail for offences under the said Act.  

Decision - The learned Single Judge of High Court exercising powers under Section 439 read 

with Section 482 Cr.P.C. granted them bail.  Supreme Court with the help of Madhu Limaye v. 

State of Maharashtra AIR 1978 SC 47 held that power under section 482 cannot be resorted to if 

there is a specific provision in the Code for the redress of the grievance of the aggrieved party. 

Supreme Court held, “High Court cannot directly entertain the bail application of POTA accused 

person without it refusal by special court.” 

Question  10- Under Cr.P.C. the term victim includes which of the following? 

A. Only his or her guardian. 

B. Only his or her legal heir 

C. His or her guardian or legal heir. 

D. Only his or her guardian or legal heir or his close friend. 

Answer-C 

Question 11- An accused can be discharged 

A. Before investigation 

B. Before framing of charge 

C. After framing of charge 

D. On conclusion of trial. 

Answer- Before framing of charge 

Section 225. Trial to be conducted by Public Prosecutor 

Section 226. Opening case for prosecution. 

Section 227. Discharge. 

Section 228. Framing of charge 

 

Question 12-In criminal trial charges are framed by 

A. The complainant himself 

B. The Public Prosecutor 

C. The Magistrate 

D. The Investigating Officer 
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Answer- The Magistrate 

 

Question 12 -The Medical examination of a ‘rape victim’ can be conducted 

A. With the consent of such woman. 

B. With the consent of woman police officer. 

C. With the consent of the Magistrate. 

D. With the consent of Public Prosecutor. 

Answer- A. With the consent of such woman. Section 164 A Cr.P.C. 

Question 13 - Priyanka Srivastva v.State of U.P. AIR SC Relates to 

A. An order to police officer by the Magistrate to investigate cognizable case 

B. Power of police to arrest. 

C. Power of Court to issue warrant 

D. Power to issue summons. 

Answer- A. 

Question 14. The power to grant anticipatory bail under Section 438 Code of Criminal Procedure 

vests with:  

(a) The Court of Magistrate  

(b) Only in the Court of Sessions  

(c) Only in the High Court  

(d) Both the Court of Sessions and the High Court.  

Answer -D 

 

Question 15. A refusal to answer questions put to a witness under Section 161 of the CrPC is an 

offence under:  

(a) Section 176 of IPC  

(b) Section 179 of IPC  

(c) Section 187 of IPC  

(d) Section 180 of IPC  

Answer – A. Section 176 of IPC. 

 

Question 16 - As per the Amendment Act, 2009 of Cr.P.C., the new definition that was inserted 

under Section 2 (wa) is of:  

(a) Audio Video Electronic means  

(b) Victim  

(c) Victim Compensation  

(d) Victim Compensation Scheme  

Answer -(b) Victim  
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Question 17. In which of the following case it was held that “Identity of victim is not to be 

disclosed even in judgment of the court”?  

(a) Shashikant v. C.B.I. AIR 2007 SC 351  

(b) Dinesh v. State of Rajasthan, AIR 2006 SC 1267 

(c) Naveen Chandra v. State of Uttaranchal AIR 2007 SC 363  

(d) None of the above  

 

Answer – (b) Dinesh @ Buddha v. State Of Rajasthan (28 February, 2006). 

Fact- On 5.2.1998 the victim had gone to witness a marriage procession in the night. When she 

was coming back to her house in the night at about 12 O’ clock the accused sexually assaulted her. 

She was threatened that if she disclosed about the incident to anybody, she would be killed. 

Suffering from the acute pain the victim told her sister, mother and grandmother about the incident. 

The matter was reported to the police. The accused person was arrested; medical tests were 

conducted both in respect of the accused and the victim, and after completion of investigation 

charge sheet was filed. 

Supreme Court observed, “We do not propose to mention name of the victim. Section 228-A of 

IPC makes disclosure of identity of victim of certain offences punishable. Printing or publishing 

name of any matter which may make known the identity of any person against whom an offence 

under Sections 376, 376-A, 376-B, 376-C or 376-D is alleged or found to have been committed 

can be punished. True it is, the restriction, does not relate to printing or publication of judgment 

by High Court or Supreme Court. But keeping in view the social object of preventing social 

victimization or ostracism of the victim of a sexual offence for which Section 228-A has been 

enacted, it would be appropriate that in the judgments, be it of this Court, High Court or lower 

Court, the name of the victim should not be indicated. We have chosen to describe her as 'victim' 

in the judgment”.  

Question 18 -A report forwarded by a police officer to a Magistrate under sub-section (2) of 

section 173 of the Code of Criminal Procedure, 1973, is known as: 

(a) Police report. 

(b) Investigation report. 

(c) Record of examination. 

(d) Charge-sheet. 

Answer – (a) Police report. 

Section 2(r), Cr.P.C. 

 

Question 19. All the proceedings conducted under the Code of Criminal Procedure, 1973, for the 

collection of evidence conducted by a police officer or by any person (other than a Magistrate) 

who is authorised by a Magistrate in this behalf are known as:  

(a) Inquiry  

(b) Investigation  

(c) Trial 
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 (d) Criminal proceedings  

Answer -(b) Investigation  

 

Question 20 – In which case Constitutional Bench of Supreme Court resolved controversy 

regarding duration of ‘Anticipatory Bail”? 

 

A. Gurubaksh Singh Sibbia Case  

B. Salauddin Abdulsamad Shaikh Case  

C. Siddharam Satlingappa Mhetre Case 

D. Sushila Aggarwal and others Case. 

Answer- A. Sushila Aggarwal and others Case. 

 

Question 21 -The Jammu and Kashmir Reorganisation Act, 2019 came into force – 

A. August 9, 2019 

B. August 10, 2019 

C. October 31, 2019 

D. October 30, 2019 

Answer – C. 

 

Question 22 – In which case Supreme Court observed, “We unhesitatingly take the view that until 

explicit provisions are engrafted in the Code of Criminal Procedure by Parliament, a Judicial 

Magistrate must be conceded the power to order a person to give a sample of his voice for the 

purpose of investigation of a crime. Such power has to be conferred on a Magistrate by a process 

of judicial interpretation and in exercise of jurisdiction vested in this Court under Article 142 of 

the Constitution of India”? 

A. Anuradha Bhasin & Ghulam Nabi Azad v. Union of India And Ors. 

B. Central Public Information Officer, Supreme Court Of India v. Subhash Chandra Agarwal. 

C. Yashwant Sinha & Ors. v. CBI Through  its Director & Anr.  

D. Ritesh Sinha v. State of Uttar Pradesh. 

Answer- D 

 

Question 23 -Code of Criminal Procedure is based on the following report of Law Commission 

of India – 

(a) 41st Report of Law Commission of India 

(b) 42nd Report of Law Commission of India 

(c) 48th Report of Law Commission of India 

(d) 39th Report of Law Commission of India 

Answer –A 

 

Question 24 - Code of Criminal Procedure, 1973 is constituted of  
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(a) Total sections, Chapters and Schedules in Cr.P.C.1973 are Sections 484, Chapter 

XXXVII and one Schedules respectively 

(b) Total sections, Chapters and Schedules in Cr.P.C.1973 are Sections 484, Chapter 

XXXVII and two Schedules respectively 

(C) Total sections, Chapters and Schedules in Cr.P.C.1973 are Sections 482, Chapter 

XXXVII and two Schedules respectively 

(d) Total sections, Chapters and Schedules in Cr.P.C.1973 are Sections 484, Chapter 

XXXVI  and two Schedules respectively 

Answer -b 

 

Question 25– Which of the following Section establish relation between IPC and Cr.P.C. 

(a) Section 2 (y) and section 4 and Schedule 1 

(b) Section 3 (y) and section 4 and Schedule 1 

 (c) Section 4 and section 5 and Schedule 1 

(d) section 4 and Schedule 1 

Answer (a) 

 

Question 26 –   In which of the following case it was expressly said “Grant of bail is the rule and 

refusal is the exception” This rule is laid down by Court in: 

 (a) Joginder Singh v. State of U.P. 

 (b) Pritam Singh vs. State of Punjab 

 (c) Moti Ram vs. State of M.P. 

 (d) Emperor vs. H.L.Hutchinson 

Answer – (d) 

  

Explanation – 

UP(J) Pre. 2019 “The bail is rule, jail is exception”. This rule is laid down by the Supreme Court 

in: 

(a) Joginder Singh v. State of U.P. 

(b) Pritam Singh vs. State of Punjab 

(c) Moti Ram vs. State of M.P. 

(d) Rajumari vs. State of U.P. 

Answer - (c) Moti Ram vs. State of M.P.  

 

It was not expressly said in this case. It was expressly said in the case of Emperor vs. 

H.L.Hutchinson by Justice Mukerji (All.H.C.). This case was decided on April 23, 1931. Justice 

Mukerji at the the time of interpreting section 496 and 497 which are in pari materia of sections 

436 and 437 of new Code respectively said that bail is the rule and refusal is the exception.  
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Question 27- As per the provisions of Section 437 of the Cr.P.C. the jurisdiction to cancel the bail 

vests with  

(a) The Magistrate competent to try and entertain the offence 

(b) The Magistrate where the Magistrate has not ordered the release on bail 

(c)The Magistrate only where the Magistrate has ordered release on bail 

(d) None of the above. 

Answer - (c) The Magistrate only where the Magistrate has ordered release on bail.  

 

Question 28 – For the purpose of burden of proof Criminal Law may be divided into two parts. In 

some cases evidence must be proved beyond reasonable doubt and some cases for example 

sections 83, 100. 164 of Cr.P.C. cancellation of bail, section 27 of Evidence Act, Prevention of 

Corruption Act etc. mere preponderance of probabilities is sufficient. It was observed in which of 

the following case –  

 (a) Balchand Jain v. State of Madhya Pradesh  

(b) Shri Gurbaksh Singh Sibbia and others v. State of Punjab 

(c) State (Delhi Administration) v. Sanjay Gandhi  

(d)Gurcharan Singh and Ors. v.  State  (Delhi Admn.) 

Answer c . State (Delhi Administration) v. Sanjay Gandhi  

 

Question 29 – It was observed in which of the following case that two paramount 

considerations, namely (1) likelihood of the accused fleeing from justice and (2) his tampering 

with prosecution evidence relate to ensuring a fair trial of the case in a Court of Justice. 

(a) State v. Captain Jagjit Singh 

(b) Gurcharan Singh and Ors. v.  State  (Delhi Admn.) 

(c) Prahlad Singh Bhati v. NCT  

(d) Sanjay Chandra v. Central Bureau of Investigation 

Answer – (b) 

 

Question 30 – Alternative remedies of non-registration of FIR by Officer in Charge of Police 

Station was discussed in the following case – 

(a) Sakiri Vasu v. State of U.P. 

(b) Lalita Kumari v. Govt. of UP 

(c) Youth Bar Association of India v. Union of India and Others 

(d) State of Andhra Pradesh vs. Punati Ramulu and Others  

Answer – A 

 

Question 31 - Registration of FIR is mandatory without preliminary inquiry except – 

(a) Corruption case 

(b) Defamation 
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(c)  Delay of two months 

(d) Official dispute 

Answer - a 

Question 32 – Which of the following section deals arrest by private person – 

(a) Section 41 

(b) Section 42 

(c) Section 43 

(d) Section 44  

Answer – C 

Question 33 –In which case Supreme Court observed, “Except in exceptional cases (i.e. 

Matrimonial Matters, sexual offences and POCSO cases) ‘Live streaming of Court proceedings’ 

is feasible due to the advent of technology. This Court cannot be oblivious to the reality that 

technology has the potential to usher in tangible and intangible benefits which can consummate 

the aspirations of the stakeholders and litigants in particular. It can epitomize transparency, good 

governance and accountability, and more importantly, open the vista of the court rooms, 

transcending the four walls of the rooms to accommodate a large number of viewers to witness the 

live Court proceedings. Introducing and integrating such technology into the courtrooms would 

give the viewing public a virtual presence in the courtroom and also educate them about the 

working of the court”. 

 

A. Manohar Lal Sharma v. Narendra DamodardasModi  & Ors. 

B. Swapnil Tripathi v. Supreme Court of India  

C. Rakesh Tiwari, Advocate v. Alok Pandey, C.J.M. 

D. Central Public Information Officer, Supreme Court Of India v. Subhash Chandra Agarwal. 

Answer – B. 

Question 34 - Any private person may arrest or cause to be arrested any person who in his presence 

commits a 

(a) cognizable offence, or any proclaimed offender 

(b) bailable and cognizable offence, or any proclaimed offender 

(c)  non-bailable and cognizable offence, or any proclaimed offender 

(d) Only in case of cognizable offence. 

Answer - C 

 

Question 35 -  In which of the following case, meaning, history and effect of non-granting of bail, 

‘Justice Market’ double denial of bail and ‘Geographical Allergy by Judges’ ‘The rich has no 

enemy, The Poor has no friend’ and bail is rule and jail is exception were discussed – 

(a) Justice Bhagwat 

(b) Justice Krishna Iyer 

(c) Justice Y.V. Chandrachud 

(d) Justice R.S. Sarkaria 
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Answer - B 

Question 36 – Anticipatory bail is not a passport for commission of crime. It cannot be issued in 

‘blanket Order’. It must not be presumed that the wealthy and the mighty will submit themselves 

to trial and that the humble and the poor will run away from the course of justice. These were 

observed in the case of - 

(a) Moti Ram v. State of Madhya Pradesh.  

(b) Shri Gurbaksh Singh Sibbia and others v. State of Punjab 

(c) State (Delhi Administration) v. Sanjay Gandhi  

(d)Gurcharan Singh and Ors. v.  State  (Delhi Admn.) 

Answer – B. 

 

Question 37 – Under which section woman cannot be called police station for examination during 

investigation-  

(a) Section 160 (1) 

(b) Section 160 (2)  

(c) Section 161 (1) 

(d) Section 160 (1) Provided.  

Answer - (d) Section 160 (1) Provided 

 

Question 38–Statement under Section 161 of Cr.P.C. can be used to  

(a) Corroborate the statement in court 

(b) Corroborate and contradict the statement in court  

(c) Contradict the statement in court  

(d) Cannot be utilized for any purpose. 

 

Answer -(c)  

 

Question 39 –In which of the following case it was observed, “Right to bail is not to be denied 

merely because of the sentiments of the community against the accused”. 

A. Kalyan Chandra Sarkar v. Rajesh Ranjan @ Pappu Yadav  

B. State of U.P. v. Amarmani Tripathi  

C. Sanjay Chandra v. Central Bureau of Investigation. 

D. State of Kerala v. Raneef  

Answer- C. 
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Question 40-Classification of offences between Compoundable and non-compoundable have been 

made under  

(a) Section 2 

(b) Section 320 

(c) First Schedule  

(d) Second Schedule 

Answer – B  

 

Question 41- In which of the following case it was observed by Supreme Court “ In deciding bail 

applications an important factor which should certainly be taken into consideration by the court is 

the delay in concluding the trial. Often this takes several years, and if the accused is denied bail 

but is ultimately acquitted, who will restore so many years of his life spent in custody? Is Article 

21 of the Constitution, which is the most basic of all the fundamental rights in our Constitution, 

not violated in such a case”?  

A. Kalyan Chandra Sarkar v. Rajesh Ranjan @ Pappu Yadav  

B. State of U.P. v. Amarmani Tripathi  

C. Sanjay Chandra v. Central Bureau of Investigation. 

D. State of Kerala v. Raneef  

Answer- D 

 

Question 42 - Section 164 of Cr.P.C. provides for recording of a confession or statement: 

(a) in the course of an investigation only  

(b) at any time after the conclusion of investigation and before the commencement of the trial  

(c) during the course of an investigation or at any time afterwards before the commencement of 

the inquiry or trial  

(d) During investigation, inquiry or trial.  

 

Answer - (c) during the course of an investigation or at any time afterwards before the 

commencement of the inquiry or trial. 

 

Question 43 – Who can record confession under section 164  

(a) Any Metropolitan Magistrate or any Judicial Magistrate whether he has jurisdiction or not. 

(b) any Judicial Magistrate whether he has jurisdiction or not. 

(c) Any Metropolitan Magistrate whether he has jurisdiction or not. 

(d) Only those Metropolitan Magistrate or Judicial Magistrate can record the confession who has 

jurisdiction to try the case. 

Answer -(a) 
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Question 44- “The area covered by Article 20(3) of the Constitution and Section 161(2) of Cr.P.C. 

are substantially same. So much so terminological expansion apart, Section 161(2) is 

Parliamentary gloss of the Constitutional clause.” In which case it was observed by Supreme 

Court? 

A. State of Rajasthan  v. Teja Ram and Others 

B. Nandini Satpathy vs Dani (P.L.) and Anr. 

C. Madhu Bala v. Suresh Kumar 

D. Mrs. Maneka Sanjay Gandhi and Anr. v. Ms. Rani Jethmalani. 

Answer- B. Nandini Satpathy v. Dani (P.L.) and Anr. 

Remark- Nandini Satpathy vs Dani (P.L.) and Anr. (7 April, 1978. Justice Krishnaiyer). Exact 

sentence of this case has been used. 

 

Question 45 - Person arrested not to be detained more than twenty-four hours without producing 

before Magistrate has been mentioned under  

(a) Article 22, Section 56 and Section 76 

(a) Article 21, Section 57 and Section 76 

(a) Article 22, Section 57 and Section 76 

(a) Article 22, Section 57 and Section 75 

Answer –C  

Question 46- Concept of bailable warrant’ has been mentioned under section  

(a) Section 70 

(b) Section 71 

(c) Section 72 

(d) Section 73 

Answer – B. 

Question 47 – In case of conflict between POCSO and Cr.P.C which law shall prevail? Which 

sections deals this question? 

(a) POCSO shall prevail. Sections 2(w) and 5 of Cr.P.C and Section 41 of IPC 

(b) Cr.P.C. shall prevail. Sections 2(y) and 5 of Cr.P.C and Section 41 of IPC 

(c) POCSO shall prevail. Sections 2(y) and 5 of Cr.P.C and Section 41 of IPC 

(d) POCSO shall prevail. Sections 2(y) and 5 of Cr.P.C and Section 42 of IPC.  

Answer C. 

Question  48. Taking signature on seizure memos is violation of section 162. But taking signature 

innocently shall not vitiate evidentiary value. It was observed in which of the following case-  
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A. State of Rajasthan  v. Teja Ram and Others 

B. Nandini Satpathy vs Dani (P.L.) and Anr. 

C. State of U. P. v. Deoman Upadhyaya  

D. Joginder Kumar v. State of Uttar Pradesh. 

Answer- A. 

 

 

 

Question 49 – In which of the following case it was observed that FIR can be substantive piece of 

evidence if it converts into ‘Dying Declaration’? 

(a) Aghnoo Nagesia vs. State of Bihar (SC, 4 May, 1965) 

(b) Ravi Kumar vs. State of Punjab (SC, March 4, 2005) Division Bench 

(c) Pancham Yadav v. State of U.P. (All. H.C. 1993) 

(d) Shayam Nandan Singh and Ors. v. The State Of Bihar (Pat.H.C. 9 May, 1991) 

Answer – C 

Question 50 – In which of the following case Supreme Court said that  preliminary inquiry is a 

pre-condition for lodging of FIR for offences under Scheduled Caste And Scheduled Tribe 

(Prevention of Atrocities) Act, 1989? 

A. Shafin Jahan vs. Asokan K.M. 

B. Dr. Subhash Kashinath Mahajan vs. State of Maharashtra and Anr. 

C. Dr. Lal Chand Prasad vs. UOI 

D. Tehseen S. Poonawalla vs Union of India. 

Answer -B 
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Abbreviations 

 

Abbreviations        Meaning 

Anr.                       Another 

Art. Article 

Cr.P.C Code of Criminal Procedure 

FIR First Information Report 

Govt. Government 

HC High Court 

IEA Indian Evidence Act 

IPC Indian Penal Code 

LCI Law Commission of India 

Ors.                     Others  

Pet.                      Petition 

POCSO The Protection of Children from Sexual Offences Act, 2012 

r/w Read With 

SC Supreme Court 

Sec. Section 

SLP Special Leave Petition 

TADA Terrorist and Disruptive Activities (Prevention) Act 

U.P. Uttar Pradesh 

vs./v. Versus 

 

 

 


